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IThere are two main obstacles to the knowledge of things, modesty that
casts a mist before understanding,and fear tha havingfancied a danger,
dissuadesus from the attempt But from these folly suffcikently frees us, and
few there are that rightly understandof what great advantageit is to blush at
nothing and attempt everything.
-Desiderius Erasmusl
[We of the guild do but repeat the history of the race. Always Chance rules,
until perception and invention come to serve and save.
-Karl Llewellyn 2

I.

INTRODUCTION

In this Article I have chosen to adopt the phrase "practice supervised" clinical program because I believe it is a precise description of a
common variety of externship. Practice supervised clinical programs
are a variety of externsbip 3 clinical programs. 4 Externships are offered by most American law schools. 5 I use the phrase "practice su1. D. ERASMUS, THE PRAISE OF FoLLY 41-43 (J. Wilson trans. 1966)(lst ed. 1668).
2. Llewellyn, On What Is Wrong With So-Called Legal Education, 35 COLuM. L.
REV. 651, 661 (1935).
3. The term "externship" is probably the most common description of a clinical program that sends students to off-campus placements. However, other terms are
commonly used to describe these programs, notably "field placement" clinics,
"farm-out" clinics and "out-of-house" or "outhouse" clinics. I will demonstrate
that the latter description manages to capture the flavor of the relationship that
exists between these programs and legal education in general. While practice supervised programs are commonly referred to simply as externships, I believe that
such references are imprecise and sometimes create confusion.
4. These courses, like other clinical programs, are often called programs rather than
courses, perhaps in recognition of the many differences that exist between
clinical programs and the traditional law school curriculum. "[Miost law schools
still maintain the designation of 'program' for their clinics." The American Bar
Association'sNational Conference on ProfessionalSkills and Legal Education, 19
N.M.L. REV. 1, 42 (1989)[hereinafter Conference](comments of Prof. Dean H.
Rivkind).
5. A recent study by the Consultant on Legal Education of the ABA found 143 judi-
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pervised" to describe a program where students are placed off-campus
in community law offices to practice law under supervision as court
certified interns, and supervision of case work is provided exclusively
by lawyers at the law offices. If any supervision of case work is provided by the faculty of the school, I describe the program as "case supervised."6 Thus, I describe a program as "practice supervised" only if
the involvement of the full-time faculty at the law school is limited to
general supervision of the students' practice experience: arranging
the placement, monitoring the nature and extent of the students'
work in the placement, and encouraging and supporting the students'
learning during the practice experience. At the successful completion
of the practice supervised program, the school awards the student aca7
demic credit.
Very little thought has been given to the special contribution that
practice supervised programs can make to the law school curriculum.
In fact, it is widely assumed that they make no substantial contribution to the curriculum, but are offered for other reasons. Practice supervised programs generate more tuition dollars than they consume,
and they are popular with students and local agencies.8 Their value as
cial intern/extern courses and 289 non-judicial intern/extern courses were offered in the United States. W. PowERs, A STUDY OF CONTEMPORARY LAW
SCHOOL CURRICULA II: PRoFEssIoNAL SKILS CouRSEs (1987)(available in University of Nebraska College of Law Library). A study recently completed by Pro-

fessor Stickgold found that 79 of 105 schools responding to his survey offered
fieldwork programs. Stickgold, E
,ploring
the Invisible Curriculum Clinical
Field Work in American Law Schools, 19 N.M.L. REv. 287, 298 n.63, 300 n.73
(1989). To put this in perspective, the study found that 100% of the schools responding offered simulation courses, 76% offered in-house clinics, and 75% offered fieldwork placement clinics. Id. at 298. In a speech to the Section on
Clinical Legal Education of the American Association of Law Schools (AAIS),
Dean John R. Kramer suggested that most clinical education today is occurring in
externships.
What many law schools count as their clinics are nothing more than
farm-out operations, and you know what that is. That this outhouse
form of education is what is more likely than not what is occurring
under the clinical label is again suggested by the ABA Reports for 87-88.
I did a hand count on this. It's a little different than the ABA's count.
Clinical Legal Education Luncheon, AALS Annual Meeting (Tape 26, 1990 Conference Audio Cassette). There is no data to indicate how many externship programs are practice supervised programs.
6. I am indebted to Rob Rosen for the precise phrases that I use to describe these
two categories. Where discussion is equally applicable to both practice supervised
and case supervised programs, I continue to use the more general term
"externship."
7. Not all students in these programs practice law under supervision. Some students clerk for judges. Their work on cases is supervised by the judge and the
law clerks in chambers. The placement is made and monitored by the school, and
the school awards credit at its completion.
8.
Law students want placement clinics because they provide real world
experience and enhance job placement opportunities. The legal profes-
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educational programs is suspect. If there is a conventional wisdom
about practice supervised programs, it is that schools that are serious
about clinical education should not operate such programs.
Practice supervised programs are quite prevalent despite this wisdom, but they exist on the periphery of the curriculum of most
schools. The full-time faculty may be only vaguely aware that such
programs are being offered. Where these programs are directed by a
member of the faculty, they are rarely that faculty member's only responsibility and are often not even the faculty member's primary
responsibility. 9
Practice supervised clinical programs are not only at the fringes of
the law school curriculum, they are at the fringes of clinical legal education.1 0 For example, the Section on Clinical Legal Education of the
American Association of Law Schools ("AALS") is dominated by clinicians from in-house clinical programs, 1 ' despite the fact that externships may well be the most widespread form of clinical legal
sion wants placement clinics because they are one sign that law schools
are moving in the "right direction" and because some lawyers want to be
involved in legal education and some want to have a free source of labor.
Law school administrators want placement clinics because they keep
their student and lawyer constituencies happy and they improve their
competitiveness in the placement market.
Memorandum from Marilyn V. Yarbough, Chair, Skills Training Committee, to
Council of the Section on Legal Education and Admission to the Bar 4 (Dec. 14,
1985)[hereinafter Skills Report](available in University of Nebraska Law College
Library).
9. This is an area in which there is not a great deal of good information, but the
following is available from a recent study by the consultant. In the course category of non-judicial interns/externs, supervision of the course was 53.4% by practitioner and 46.6% by faculty member. The tenure status of faculty involved was
49.5% tenure track. See W. PoWERS, supra note 5, at 13. In the category of judicial externs/interns supervision the course was 56.8% by the judge, 7.1% by a
practitioner and 36.1% by a faculty member. The tenure status of faculty involved was 34% regular tenure track. Id. at 12.
10. Professor Hoffman in AALS Section on ClinicalLegal EducationNewsletter aptly
described the situation:
If clinical education has been a second class citizen in the law school
world, externships have been second class citizens among clinicians. The
Section [on Clinical Education of AALS] has only recently begun paying
attention to the unique problems of this type of clinical education and it
was only last year [1986] that Vermont Law School hosted the first conference devoted specifically to this subject. Yet externships have and
will continue to play a central role in legal education.
Hoffman, Message From the Chair, AALS SEC. ON CLNICAL LEGAL EDUC.
NEwSL., Mar. 1987, at 3. The conference referred to in the quoted passage was
attended by eleven people.
11. The in-house clinic is run by professors and/or other full-time employees of the
law school who handle cases and supervise students working on those cases. Typically, the school funds and maintains a fully operational law office, either on
campus or at a nearby location. The idea behind this approach is that the clinic's
cases will be used as teaching vehicles and that students will begin their practice
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education. Discussion at Section meetings usually assumes that clinicians are from in-house clinical programs. Conference programs
rarely include meetings on topics that relate to field placement clinics,
and when they do, the opportunities for discussion are brief and the
important issues are not addressed.12 When practice supervised programs are even mentioned at clinical conferences, short, negative references are the norm. Trial-by-anecdote has taken the place of serious
discussion.13 Moreover, articles on clinical education often dismiss
"farm-out" programs in a footnote or a few paragraphs without serious
discussion of their potential.14
Much has been written about experience-based learning in other
law school contexts, such as in-house clinics and simulation courses,1 5
but very little has been written about externships.1 6 Little thought

12.

13.

14.

15.
16.

under the watchful eye of a professor. One testimonial to the value of this approach runs as follows:
Time and again I have been told by law students that to undertake [practice] responsibilities for the first time as a student with close and helping
supervision at each step of the way reduces the stress they would otherwise feel if doing it for the first time alone as a recently admitted lawyer.
Part of this growing self-assurance comes from the opportunity the students have to thoroughly prepare their cases.
Swords, The Futureof Clinical Legal Education in American Law Schools, STUDENT LAw. J., May 1971, at 26. Swords, like many clinicians, believes that one of
the most important pedagogic aspects of this approach is that it teaches students
to do careful preparation, a lesson that counters the temptation to take short cuts
that occurs when young lawyers are faced with the time pressures of practice.
The utter disarray of recent efforts is clear from Cole & Daniels, Esternship
Meeting Held, AALS SEc. ON CLINICAL LEGAL EDUC. NEWSL., Sept. 1986, at 13:
In May of this year at the National Clinical Teachers Conference in
Boulder, a small group of people gathered to discuss externships. Little
agreement was found about what an externship is, scant information was
available about how many schools offered externships, and confusion
abounded about whether there was enough interest in the topic to warrant a meeting on the subject.
There has been some improvement since that time, but serious discussion of the
problems facing externships has not yet occurred.
At the AALS Annual Meeting in Miami in 1988, participants in the clinical program were treated to an anecdote about an externship program coordinated by an
individual who was not proficient in English. Caricature is a substitute for serious discussion only if the purpose is ridicule.
See, eg., Kotkin, Reconsidering Role Assumption in Clinical Education, 19
N.M.L. REV. 185, 198-99 (1989)(dismissing externships in three paragraphs); LaFrance, Clinical Education and the Year 2010, 37 J. LEGAL EDuc. 352, 355
(1987) (noting that placements with existing agencies "are justifiably criticized as
'farm-out' programs, with little supervision or screening or content"); Munger,
ClinicalLegal Educatiotu The CaseAgainst Separatism,29 CLEv. ST. L. Rzv. 715,
721 n.26 (1980)(dismissing "farm-out" clinics in a footnote).
For examples, see G. GROSSMAN, CLINICAL LEGAL EDUCATION: AN ANNOTATED
BIBIOGRAPHY (1974). My focus is primarily on externships, and I discuss inhouse programs where comparison and contrast would be helpful.
Only a few articles on externships have been written. Several articles by externship clinicians appeared in a recent law review issue celebrating the ABA Confer-
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has been given to the design of these programs, or to the nature or
degree of involvement and oversight that should be provided by the
school.17 No systematic study has been made of the strengths and
weaknesses of externship programs as a part of a curriculum for educating lawyers.
Nevertheless, practice supervision is an approach to clinical education that offers much promise. Few other cost-effective ways to bridge
the gap between law school and law practice have been suggested.
Practice supervision gives students an opportunity to practice law
under supervision in the community while they are still in law school.
This can help students clarify career choices, see legal problems in a
more realistic context, and begin to understand what it means to make
decisions and to take responsibility for their decisions.
Moreover, it is important that law schools be committed to such
programs because students' perceptions that they graduate unprepared for practice may create cynicism about law school.18 The insistence on sharp divisions between law school and law practice may also
have an effect on the way that students view the practice after they
graduate. The perception of a sharp division between the law and the
practice might encourage graduates to treat the profession as an instrumental good with no intrinsic value of its own.19 Practice supervised programs allow students to explore the value of practice and to
ask questions, such as why they want to be lawyers and what it means
to be a lawyer, from a practitioner's perspective while they are still in
school.
The purpose of this Article is to stimulate substantive discussion of
practice supervised clinical programs. Part II of this Article describes
the general educational advantages of field placement, since field
placement is the defining characteristic of any externship, whether
case supervised or practice supervised. In Part III of this Article I beence on Professional Skills and Legal Education. See Cole, Training the Mentor
Improving the Ability of Legal Experts to Teach Students and New Lawyers, 19
N.M.L. REV. 163 (1989); Motley, SeWf-Directed Learning and the Out-of-House
Placement,19 N.M.L. REV. 211 (1989); Stickgold, supra note 5, at 287. Stickgold
recognizes that externships have "received little attention" in the literature, "except for an occasional piece describing a school's program." Id. at 296.
17. In the words of the ABA's Consultant on Legal Education, externships "have
been loosely conceived, and even more loosely administered. Often, there has
been little coordination between the full-time law teacher charged with at least
nominal administration of the externship or field placement program and the
practicing lawyer with whom the student serves." White, Professionalism and
the Law School, 19 CuMB. L. REv. 309, 319 (1989).
18. This cynicism often motivates students to enroll in programs that allow them to
receive credit for off-campus work. It is ironic that those who operate such programs are regularly called upon to defend the utility of the traditional law school
curriculum.
19. See Kronman, Living in the Law, 54 U. CHi. L. REv. 835, 839 (1987).
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gin my evaluation of the current status of these programs by dividing
"externships" into "case supervised" clinical programs and "practice
supervised" programs. The lack of precise description in what little
discussion there has been has obscured important differences among
"externship" programs. Part IV assesses the strengths and weaknesses of both case supervised and practice supervised programs. I argue that, while case supervision may bring benefits, the adoption of
additional case supervision by professors and the use of case conferences to discuss pending matters create a series of ethical concerns
that clinicians and others are surprisingly unwilling to acknowledge.
Part V addresses some of the benefits of practice supervision and
argues that practice supervision has great potential that has been
largely unrecognized. I evaluate the weaknesses of practice supervision, attempting to separate stereotypes from real concerns. I conclude the discussion of practice supervised programs by focusing on
ways that their strengths can be further enhanced through program
design without resort to supervision of case-work by professors.
Part VI considers the intensifying regulation of practice supervised
clinical programs by the American Bar Association ("ABA"). The neglect that has characterized the law schools' approach to both the design and administration of many practice supervised programs has led
to intervention by the ABA. The ABA has raised questions in the accreditation process about the creditworthiness of practice supervised
programs as they have traditionally operated. For the most part,
clinical programs have benefited from ABA intervention. Nevertheless, I suggest that current regulatory efforts threaten to do more
harm than good. A more appropriate regulatory approach would, at
the least, be open to input from those familiar with practice supervised
programs. Optimally, it would encourage experimentation and development of practice supervised programs rather than require their abolition or conversion to alternative clinical models. I argue that a
serious attempt to encourage scholarship and debate in this area
should precede any attempt to set limits on "acceptable" clinical education through the accreditation process.
Part VII concludes with a discussion of the politics of clinical legal
education, and outlines how politics may impact on practice supervised
programs and ABA regulatory policy. I explore the politics of clinical
legal education, and suggest that clinicians, as a group, are more concerned with maintaining and improving the conditions of their employment than they are with designing educational programs that
benefit their students. I argue that most clinicians failed to support
practice supervised programs for reasons of self interest, and that, by
abandoning the potential of practice supervised programs, clinicians
have acted to further secure the place of the in-house clinic in the law
school. I also suggest that when the regulators received and evaluated
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input in the regulatory process, they failed to distinguish between inhouse clinicians, who are hostile to practice supervised programs, and
clinicians who believe in such programs. I conclude that a thorough
reexamination of practice supervised clinical programs, outside the accreditation process, is in order.
II. THE COMMON CHARACTERISTIC OF EXTERNSHIPS:

FIELD PLACEMENT
The one thing that externships have in common is that they place
students in law offices in the community. 20 Placement can offer a law
school a number of advantages. 21 It allows a school to use existing law
offices in the community rather than creating a law firm on campus.
Placement, therefore, saves the school the substantial costs involved
in establishing and operating a law office for training purposes. This
cost savings may permit the school to offer a clinical experience to
more students than could be accommodated in an in-house program.
Enrollment limitations for in-house programs often preclude interested students from participating in clinical education while in law
school.22
Field placement offers other advantages. Placement can avoid the
artificial practice environment that is often created when students in
in-house programs work on only a few cases each semester.23 Such inhouse experiences may not prepare students to handle a caseload as
20. Some externships place students in communities far from the school. These long
distance placements raise additional issues that are outside the scope of this Article. For an introduction to the special challenges of distance teaching, see V.
HODGSON, S. MANN & R. SNELL, BEYOND DISTANCE TEACHING-ToWARDS OPEN
LEARNING (1987); A. JONES, E. SCANLON & T. O'SHEA, THE CoMPuTER REvoLUTION IN EDUCATION: NEW TECHNOLOGIES IN DISTANCE TEACHING (1987); D. KEEGAN, THE FOUNDATIONS OF DISTANCE EDUCATION (1986); G. RUMBLE, THE
PLANNING AND MANAGEMENT OF DISTANCE EDUCATION (1986); D. SEWART, D.
KEEGAN & B. HOLMBERG, DISTANCE EDUCATION: INTERNATIONAL PERSPECTIVES
(1983).

21. For a general discussion of why a law school might choose placement over an inhouse approach, see LaFrance, ClinicalEducation: To Turn Ideals Into Effective
Vision, 44 S. CAL. L. REv. 624, 640-43 (1971) and Stickgold, supra note 5, at 316-18.
22. It is important to remember that the clinical experiences of students in different
clinical models may be significantly different. Therefore, I do not suggest that
externships provide the same experience as in-house programs for less money.
Rather, I suggest that the lower cost of externships can allow more students to
have clinical experiences of various kinds.
23.
There are still clinics that assign students a very limited number of
cases. Indeed, one law school clinical assigns a team of two students to
one case for an entire semester, and the experience sounds quite effective. Under the circumstances, it gives the instructor and the students
an opportunity to unravel each and every aspect of that particular case.
The norm, if there is one, is for students to handle perhaps six to ten
cases in the course of the semester, more in a year long course.
Conference, supra note 4, at 44.
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well as a case. Depending upon the kinds of law offices that exist
near the law school, practice supervised programs may be able to place
students in existing law offices that have a substantial and diverse
workload. Since this workload exists before, during, and after the
placement, opportunities for student practice can be far superior to
those available in some in-house clinical programs. Additionally, students practice in a real law office, in the midst of lawyers engaged in
the practice of law. While they are available to the students for consultation, those lawyers are not expected to provide the intensive supervision and control of student practice that is characteristic of some
in-house programs, and is the ideal of many. Students in placements
are often in an environment where, because there is less supervision
and control than is characteristic of some in-house programs, they
may be allowed to assume significant responsibility as they demonstrate competence. Such training is good preparation for the practice
of law.
Careful placement can also permit the school to control the realworld variables that are inherent in the live client clinical model. If
the placement is carefully selected, it can be both more realistic than
in-house clinical training and, at the same time, do a better job of controlling real-world variables than a general practice would permit.
Variables in the practice can be controlled if students can be placed in
practices that offer circumscribed contexts that will provide students
with relatively routine, limited situations. For example, a portion of
the criminal justice system may be organized so that the same prosecutors and public defenders appear before the same judge on the same
type of cases each day. A student placed in that system has the opportunity to learn and master a discrete area of the substantive and procedural law, to get to know a particular system and the personalities
involved, and the way that they affect the operation of the law. If that
system has a high volume of cases with rapid turnover, students will
also have the opportunity to see cases from beginning to end. These
are benefits that low volume in-house practices with a diverse client
base and caseload are not able to offer. Placement in a professional
context that students can master allows them and those around them
to gain confidence in their abilities. Students placed in such settings
will have substantial opportunities to gain trial experience during
their externship. 24
Field placement may offer other advantages. It may provide opportunities in areas that in-house programs are not able to duplicate at
any cost. Students can be placed in judicial clerkships, or as externs
24. Not all placement opportunities involve trial work. Placement in a city or county
attorney's office may provide special opportunities for experience in nonlitigation
matters. Students in a city attorney's office can become involved in drafting ordinances, contracts and other documents.
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representing the government, in a prosecutor's, city attorney's, or attorney-general's office. These opportunities are popular with students, provide valuable experience, sometimes lead to employment
after graduation, and introduce students to public service careers.
Placement programs avoid common problems associated with inhouse clinics. The fact that a law school must run a law office to maintain an in-house program creates a series of problems. They range
from the day to day practical questions, such as who will cover cases in
the clinic during exams, to larger questions, such as how the fact that
the school is running a law office should impact on its selection, promotion and tenure of faculty. The solutions that practice supervised
programs can offer to these larger questions are the subject of a subsequent section.25
Placement can permit law students to make a substantial public
service contribution to their communities as they learn. 26 At a conference recently held in Albuquerque,27 it was suggested that in-house
clinics may have to be satisfied with providing less public service as
they move towards the goals for clinical education that were articulated by conference participants. 28 Through field placement, students
can continue to provide significant public service as they do their
clinical work, because field placement does not require the expenditure of school resources to fund the operating expenses of law offices
25. These points are pursued in section VII.B.
26. The Skills Committee of the Section of Legal Education and Admissions to the
Bar has recommended that Council of the Section adopt the following interpretation of AMERICAN BAR Ass'N, STANDARDS FOR APPROVAL OF LAW SCHOOLS AND
INTERPRETATIONS Standard 302(a)(iv)(Nov. 1988)Lhereinafter STANDARDS FOR
APPROVAL]: "Law schools should make law students aware of the special needs
of those groups often underrepresented in legal matters, including the poor, elderly and handicapped members of society; and law schools should facilitate students' services to these groups." Memorandum D8788-50, from James P. White,
Consultant on Legal Education of the American Bar Association, to Deans of
ABA Approved Law Schools 1 (Feb. 16, 1988)(seeking comment on the proposed
interpretation)(available in University of Nebraska College of Law Library).
Practice supervised programs provide an effective way for law schools to offer
such opportunities.
27. The ABA's National Conference on Professional Skills and Legal Education was
held in Albuquerque, New Mexico on October 15-18, 1987. The Conference proceedings were published in Conference, supra note 4, at 1-110.
28. "The Albuquerque Conference makes it very clear that the tie between legal service, in the sense of helping poor clients, and clinics is slowly loosening, never to
end because there may not be very good mechanisms for helping a lot of these
people." Id. at 69 (statement of J. Harbaugh). Professor Greenberg's perception
that one subtle theme of the Conference was that clinical education could become
more acceptable if it became divorced from its roots as a service provider led him
to respond that, at that price, "[w]e should reject assimilation as a means of
achieving legitimacy." Greenberg, Reflections on the New Mexico Conference.
What Would You Have Said Before You Came to Law School, 19 N.M.L. REV.
171, 172-73 (1989).
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that have the dual purpose of educating students and providing public
service. Instead, they are able to tap the resources of existing agencies
that have a continuing commitment to provide public service. The students, the agency, and the community all benefit from this
arrangement.
In-house clinicians may be aware that field placement can offer advantages not available in in-house programs, but such things are rarely
the subject discussion at clinical conferences. 29 Recognized or not, the
benefits of field placement are significant. It is important to note that,
to a significant degree, the resources available in a community will
shape the form of a placement program. Some clinicians find it hard
to accept the idea that resources should play a significant role in shaping clinical programs. For example, Professor Hoffman has suggested
that the design of a clinical course should have three stages: First, the
determination of course objectives; second, the selection of learning
experiences to accomplish those course objectives; and, third, the arrangement of those learning experiences to maximize the achievement of those objectives.0 The problem with this approach, however,
is that it begins the process of design in a non-contextual fashion and
attempts to build the context around some ideal educational goal.
That approach to design may work well if money is no object. Placement programs, on the other hand, provide the opportunity to take
29. The following benefits of externships were recently discussed at a clinical
conference:
[G]ranted that on the average [in-house clinicians] may be better teachers and that we can avoid the major pitfalls of many externship programs, we should also recognize the educational goals that in-house
clinics cannot provide as well as externships:
a. we cannot very well teach the economics or practicalities of survival
of private law practice either on a macro office level or a micro case decision-making level, especially, in the latter regard, how a lawyer goes
about preparing or trying a case where there is not time and money to go
by the book, to do it the NITA way, or to plan for all contingencies and
rationalize all of the options through sophisticated rule analysis
techniques;
b. we cannot teach what a law office is like where colleagues are in
perpetual tension or competition over such matters as promotions, division of projects and preferred clients;
c. we cannot teach what it is like to work for a superior who cares first
and foremost about results and is not particularly sensitive about why he
or she doesn't get them; and,
d. we cannot teach what it feels like to work where the client and employer expect a dollars [sic] worth of work for a dollars [sic] worth of
pay.
Elson, Talk on the Pros and Cons of E'ternships at the Midwestern Clinical

Teachers Conference April 11, 1987, ALS

SEC. ON CLINICAL LEGAL EDUC.

NEWsL., Sept., 1987, at 10. Professor Elson is an in-house clinician.
30. Hoffman, Clinical CourseDesign and the SupervisoryProcess,1982 ARIZ. ST. L.J.
277, 278. He acknowledges that "[t]he sequence presented is rarely followed in
reality." Id. at 278 n.4.
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advantage of existing community resources and design an educationally sound experience that encompasses the non-ideal conditions in
which students will actually practice after graduation.
III. A CATEGORIZATION AND EVALUATION OF

EXTERNSHIPS
There have been many attempts to describe clinical education 3i in

terms of various models categorized on a variety of bases.3 2 Central to
such an attempt is the organizing principle or principles upon which
the categorization will be premised. The categorization made here
will focus on whether or not case work supervision is provided by
professors.3 3 This focus is used primarily because it reflects the focus
on supervision that has characterized recent regulatory efforts.3 4
Most discussion that distinguishes among types of live client
clinical programs uses two general categories: in-house programs and
externships. In-house programs are those operated by the law school
for primarily pedagogical purposes and staffed by professor-supervisors. Externships involve the placement of students in law offices that
are not operated by the law school.
I suggest that it is important to distinguish between two different
kinds of externships. In some externships, professors exercise significant control over the decisions made in the students' cases, even
though the student is practicing under the supervision of a lawyer in a
community law office. I refer to such programs as "case supervised."
In other externships, professors are not involved in student case
31. By "clinical education," I refer only to work in law school where students handle
actual cases, and I specifically exclude simulations from this discussion for that
reason. I recognize that my definition does not correspond with the Guidelines,
which define "Clinical Legal Studies" to include simulations. ASSOCIATION OF
AM. LAW ScHoOLS---AM. BAR ASS'N COMM. ON GUIDELINES FOR CLINICAL LEGAL
EDuc., GUIDELINES FOR CLINICAL LEGAL EDUCATION 12 (1980)[hereinafter GUIDELINES]. It will become clear in due course that this is not the only area in which I
disagree with the Guidelines. For further discussion of the Guidelines, see infra
subsection VI.A.2.
32. For example, Ferren, Goals, Models and ProspectsFor Clinical-LegalEducation,
in CLINICAL EDUCATION AND THE LAW SCHOOL OF THE FUTURE 94, 98-104 (E.
Kitch ed. 1969), suggests models that are differentiated primarily by location
(clinic located at the law school, court-sponsored clinic, neighborhood law office,
etc.). Grossman, Clinical Legal Education: History and Diagnosis,26 J. LEGAL
EDUC. 162 (1974), divides clinics into the "service" model, the "law reform"
model, the "participant-observer" model and the "teaching" model; thus the factor used to differentiate appears to be the main purpose the clinic would serve.
Many others have categorized clinical programs on a variety of other bases.
33. I use the title "professor" loosely to mean any full-time employees of the law
school, regardless of rank, in the earlier sections of the Article. I discuss the
dispute over status and job security that is now occurring in clinical education in
Part VII.
34. Those regulatory efforts are the subject of Part VI.
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work,w although other aspects of the externship are often monitored
and/or controlled by the school. I refer to these as "practice supervised" clinical programs. When categorized on the basis of the nature
and extent of the supervision exercised by professors, the variety of
live client clinical programs can be conceived as existing on a continuum which extends from the purely in-house clinic, on one end, the
case supervised program towards the middle, and the practice supervised clinic on the other end.
A.

Case Supervised Clinical Programs

The case supervised approach attempts to merge supervision by a
professor, something that is characteristic of in-house clinical programs, with the benefits of field placement. Thus, one benefit of case
supervision is that it provides students with faculty supervision. Another contribution of the case supervision approach is that it may
serve to legitimate field placement as part of clinical training. This
may occur because case supervision joins clinical education in its more
acceptable in-house form with field placement, which has largely
failed to win acceptance in legal education.
The case supervision approach may offer benefits that go beyond
those that can be calculated by simply adding the benefits of placement to the benefits of in-house supervision. The benefits of a second
level of supervision, one that incorporates a second individual in the
36
role of critic, separate from the role of day to day field supervisor,
may provide the case supervision model with special benefits.37 Professor Condlin has noted that it is difficult for any supervisor to be an
objective critic of his or her own work.38 Condlin has suggested that
placement programs are more conducive to critique than in-house programs for this reason. Professor Ferren suggested that a second level
of supervision be used in live client case supervision in response to
35. Within the phrase "involved in student case work," I include a wide variety of
tasks, such as assisting in case preparation, critiquing student performance, and
review of written work. I do not include inquiries into the types of cases that
students are handling, how much time was spent on them, or class discussions on
how certain categories of cases should be handled. These latter inquiries are
characteristic of practice supervised programs as well as case supervised
programs.
36. I refer to the attorneys in externships who provide case supervision in the field as
"field supervisors." I recognize that the Guidelines use the term "cooperating
attorney" when referring to such individuals. GuIE=LNrs, supra note 31, Guide-

line LIK, at 13.
37. That is, assuming the program chooses to create such a division of responsibility.
Case supervised programs commonly do not divide responsibility as I suggest
here. Instead, they simply use the professor as a second case supervisor.
38. Condlin, "Tastes Great, Less Filling" The Law School Clinic and PoliticalCritique, 35 J. LEGAL EDuc. 45, 53 (1986)(a clinical professor cannot be both "data
and critic").
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Condlin's critique "that the adversary system inherently forces lawyers to 'manipulate' third parties while 'dominating' their own clients.
For Condlin, therefore, clinical teaching almost inevitably fails, since
it immerses students and teachers in a faulty and even destructive system."3 9 To this, Ferren replied:
I have long thought, apropos of Condlin's argument, that advocate supervisors
of clinical experience are not in the best position to stand back from a legal,
ethical, or psychological standpoint. I once wrote I doubted "that one person
should be counted on bath to take charge of advocacy, as supervisor,
and then
40
preside alone over tough-minded analysis of what was done."

Thus, one potential benefit of case supervision is that it can provide a
supervisory format well suited to such a separation of functions.
Condlin has developed this point, and suggests that the supervising
attorney and the professor might have different supervisory agendas.41 He gives an example of a field supervisor who might be concerned with obtaining information relating to a client's defense for the
purpose of dealing with the client and the court and testing the client's
story without rupturing the attorney-client relationship.42 The professor might have "a different yet complementary set of objectives,"
including
exploring out-of-the-ordinary resolutions to the problem which had not occurred to the attorney or had occurred and seemed unpromising, or what is
more likely, using the client's behavior as a vehicle for examining the epistemological and moral difficulties inherent
in the process of reconstructing his43
torical fact in adversarial adjudication.

Condlin's vision of the relationship between the professor and the
field supervisor is one of little conflict. Because the issues raised by
the professor are not closely connected with the preparation of the
case, they may come up in discussions between the student and supervisor, but they will probably remain in the background. 44 The supervisor would be interested in immediate returns, while the professor
would take the long view.45 The professor would suggest readings, review transcripts and otherwise work with the field supervisor "to help
the student discover how instrumental and critical perspectives intertwine to make a complete frame of reference."46 In the Condlin approach, a competent outside lawyer and a moderately complex
caseload is necessary, because the outside lawyer is the one responsible for representing the client and is thought of as data for critical
39. Ferren, The Condlin-Redlich Exchange, in THE GOOD LAWYER 359, 360 (D.Luban
ed. 1983).
40. Id.
41. Condlin, supra note 39, at 64.
42. Id.
43. Id. at 64-65.
44. Id. at 66.
45. Id. at 65.
46. Id. at 66.
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analysis. 47 Case supervision can thus provide a framework for avoiding some of the concerns raised by Condlin about in-house legal
education.
The case supervision approach is not without problems, however.
Case supervision raises a series of practical concerns that have not
been fully recognized or explored.48 I recognize that these issues can
be solved as they arise by intelligent well-meaning people. However, I
suggest that clinicians should not be satisfied with muddling through,
deciding each issue that I raise here in an ad hoc fashion. I believe
that these issues are important enough to merit discussion among clinicians so they can be decided in a consistent way, in advance of the
particular crisis in which they may arise. Thus, the real problem is the

absence of discussion and debate on the points that I shortly discuss.
This has resulted from a lack of published literature and an unwillingness to address these issues in public forums such as clinical
conferences.
The first question is: What is the proper role of the professor,
given the provisions of student practice rules and ethical require-

ments, when students are placed with practicing attorneys, who act as
field supervisors, and the students practice on the field supervisor's
cases? Condlin's solution to the division of responsibility between professor and field supervisor is only one possible solution.4 9 His focus on
critique has not proven popular with those who view instruction in
47. Id. at 68-69.
48. While the problems raised here have not entirely escaped notice, it is surprising
how little attention has been paid to the concerns I now address. One example of
an article that recognizes concerns, but does not follow through, is Spitzer,
ClinicalEducation in Florida,12 NOVA L. REv. 797, 800 (1988):
The problems involved in close law school supervision of externship
programs are many. The more detailed the supervision, the more professional time is consumed. Consequently, heavily supervised clinical education is perceived to be more expensive. The more involved the
professor is in the extern's caseload, the more the extern is reporting to
two bosses. This is potentially wasteful of the professor's time and can

produce mixed signals, contradictory input, confusion and disruption.
Problems of client confidentially may arise. Often the external lawyers
supervising the externs are wary and even resentful of an outsider from
the school scrutinizing their practice. The problems are not insuperable.
They can be handled with mutual tact and goodwill. The fact remains,
however, whatever the expressed aspirations of dose supervision may
be, there are strong factors conducive to relaxation of supervision.
I view the situation somewhat differently. Because of the problems involved I
suggest that faculties might decide not to become involved in supervision of student case work, and decide instead to operate practice supervised programs.
49. Condlin argues that clinical programs should focus on critique because critique is
the university's reason for being. Condlin, supra note 38, at 50. Condlin's position has been described as "[n]ot skills training, not client representation, but
critique." Hegland, Condlin's Critiqueof Conventional Clinics. The Case of the
Missing Case, 36 J. LEGAL EDuc. 427, 427 (1986).
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lawyering skills as a more appropriate educational objective for such
programs. 0 A focus on lawyering skills will tend to bring the professor and the field supervisor into conflict because they will no longer be
focused on different supervisory agendas. Where case supervised clinics do not confine the professor to consideration of the "long view,"
and he or she begins to question and intervene in decisions made in
connection with the case work, the tension that is inherent in a system
that subjects students to two quite different supervisors will begin to
surface. Whether intervention by law professors is a strategy chosen
by the faculty for pedagogical reasons, or whether it is chosen to provide a level of comfort to those who distrust practitioners and assume
the competence of law professors, the result will be the same--an increase in tension. An arrangement that involves more than one supervisor and only one focus raises a series of questions concerning proper
protocol that will be decided on an ad hoc basis as the program operates unless they are explored and decided in advance. They are explored here to show the difficulty of some of the questions that are
raised, and to suggest that those who operate case supervised programs should discuss and attempt to resolve these questions as a policy
matter before they are encountered. The resolutions of these issues
should be communicated to all involved, perhaps as part of a program
manual.51
Where the professor is also involved in case supervision, who is in
charge of the case and of the student's handling of the case? When the
student practice rule provides that the field supervisor is responsible
for the case being handled by the student, the field supervisor should
be responsible for litigation decisions. If so, what exactly is the professor's role? I later suggest5 2- that, where the professor and field supervisor do not have different supervisory agendas, the review of student
work products by the professor will tend to draw the professor into
50. As I will demonstrate in Part VI, instruction in lawyering skills is the focus of
regulators who evaluate these programs, so we can expect a large number of programs to have or to find such a focus. Condlin's approach explicitly places full
responsibility for case supervision on the field supervisor, and thus fails to address the regulator's concern with the law schools' failure to guarantee the quality of that supervision through the involvement of full time faculty. For this
reason, I think it is fair to say that Condlin's approach goes some distance toward
solving the problems that I will shortly discuss but that it does so in a way that
may not be acceptable to regulators. Condlin's approach has not been popular
with clinicians. See, e.g., Bellow, On Talking Tough to Each Other: Comments on
Condlin, 33 J. LEGAL EDUC. 619 (1983); Stark, Tegeler & Channels, The Effect of
Student Values on Lawyering Performance: An EmpiricalResponse to Condlin,
37 J. LEGAL EDUC. 409 (1987).
51. I recognize that some programs already have detailed manuals and program
materials. I am aware of no model program materials that address the concerns
that I raise. I am also aware of no published material that can give guidelines in
the drafting of manuals responsive to the concerns discussed here.
52. See infra notes 312-14 and accompanying text.
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the case. Therefore, I suggest that we must assume, absent some policy to the contrary, active involvement in litigation decisions in at least
some matters when the professor reviews work products in case supervised programs. The critique of student performance will inevitably
involve the professor in matters of strategy and substance. Sometimes
the field supervisor and professor will disagree on such matters. Can a
case be handled properly when key decisions are questioned, or reversed, by someone who is not responsible for, or fully familiar with,
the case? If the professor is fully familiar with, and responsible for
the case, the placement is identical to an in-house clinic, conducted
off-campus.
If the supervisor decides not to follow a course of action when one
is suggested by the professor, what does the student do in that situation?5 3 Who decides, and how is it decided? Some decisions in this
area should be governed by a uniform policy. Whether a professor has
the power to overrule a supervisor is the type of decision that should
be made as a matter of policy. Factors that should be involved in that
decision include the placement's position on this issue, the professor's
expertise in the area, and his or her ability to spend significant time
becoming familiar with the cases. The decision to grant the professor
veto power over cases for which the field supervisor is legally responsible may affect the willingness of field supervisors to participate in
the program, and the uniformity of case handling at the placement.
On the other hand, if the professor is just an advisor, how much comfort does his or her involvement give those who have concerns about
the quality of supervision at the placement? If these issues are not
resolved in a way that is acceptable to all involved, the conflict that
results may amplify tensions in a manner that makes it more difficult
to convince agencies to participate in such programs.
Case supervision itself does not create the basic tension between
education and service that underlies the program. Rather, the tension
is a result of the participants' different missions. Nevertheless, the
risk that problems will arise between the agency and the school is
greater in the case supervised model because the professor's involvement may exacerbate the inherent conflict. The danger is more acute
if the intervening professor is not skillful in handling both people and
cases of the type handled by the agency. The difficulty of charting a
course through agency policies and politics, and of demonstrating a
level of proficiency in the area of the agency's practice, without spend53. This dilemma is not merely hypothetical. It is the natural consequence of the
student's attempt to serve two masters. Students have felt this tension even from
class discussion about how cases should be handled. '"When the educator spoke of
alternatives the students felt 'in the middle' of a dispute between teacher and
supervising attorney." Redlich, Perceptionsof a ClinicalProgram,44 S.CAL. L.
REV. 574, 589 (1971).
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hig a significant amount of time at the agency's office, seems clear.
This suggests that regular members of the full-time faculty may very
well lack the time, the interest, or the qualifications for such a role.
Therefore, the decision to embrace case supervision may require the
54
school to hire more clinicians.
Other questions are raised by the case supervised model. What is
the relationship between the professor and the client?55 Does the professor even see the client? How much time does the professor spend
preparing the case? If the professor does not see the client, and is only
generally familiar with the case, but is nevertheless reversing litigation decisions being made by others closer to the situation, is the professor demonstrating an approach to litigation that the law school
should hold up as a model? Even if the professor is only questioning
decisions and demanding justifications for decisions made by the student and the field supervisor, this second-guessing can create tensions
and ego problems that could damage programs of this kind. If the professor is seeing clients, becoming familiar with the circumstances of
individual cases, and either making or reviewing litigation decisions on
cases, how many students can the professor supervise? The studentfaculty ratio in such a program would approximate the ratio of an inhouse clinic. If this kind of intensive involvement is not appropriate,
what is the proper level of involvement? Will it vary case by case, and
if so, what will determine such variations? Does the professor's level
of involvement in student case work preclude him or her from supervising students in more than one placement? Significant involvement
in cases would seem, at a minimum, to preclude the same person from
supervising both prosecution and defense placements. How does the
level of involvement affect the professor's and the school's liability for
legal malpractice? Does the supervision of student case work in a case
supervised approach require the prudent school or professor to
54. The problems that decision may occasion are the subject of section VII.A.
55. This question has been asked before, but there appears to be no easy answer. The
following is a report from a meeting of externship clinicians in 1986:
Liz Ryan Cole opened the lunch discussion with an inquiry about confidentiality, specifically whether law school faculty members could properly be informed of sensitive information known by students without
violating lawyer/client privileges or, in the case of a judicial externship
program, judicial privileges. There was much discussion... and it did
not appear that any consensus was reached on this point.
Cole & Daniels, sulr note 12, at 15. Kales suggested long ago that faculty members with full-time teaching responsibilities should not handle clients if they handle cases. "Taking care of clients, as distinguished from handling litigated cases,
is an occupation which will always distract the law teacher from the subject mat-

ter of his courses and deprive him of the time which he needs to devote to his
courses." Kales, Should the Law Teacher PracticeLaw? 25 HARV. L. REv. 253,
254 (1911-12).
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purchase malpractice insurance? How do the answers to these questions affect the cost of case supervised programs?
Case supervision also raises problems in judicial placements. First,
there is the question of confidentiality. Judicial placements sometimes refuse to permit professors to review or discuss their student's
work at the court. Second, even where intrusion by the professor is
permitted, the review of student work in the context of judicial placements could inject the professor into the judicial decisionmaking process. It is inappropriate for the professor to become involved in ways
that could affect judicial outcomes, so some measures should be taken
to assure that will not occur. To minimize this danger, the professor
may decline to review memoranda until after the judge has issued the
decision to which the student's work relates. However, some may find
that such a delay interferes with their pedagogy. Third, even if the
review is delayed, problems persist. Student written work from such
placements seems inherently difficult to evaluate fairly. The material
reviewed may not be good in the professor's opinion. It may nevertheless be good in context. Whether it is good in context depends upon
the time the judge directed the student to devote to the project and
the result the judge directed the student to reach. The time limit may
have been unrealistic and the result the student was directed to reach
may have been incorrect. Thus, the professor's determination that the
student's work is poor, may be a result of parameters established by
the judge. If so, how should the professor proceed? Will the professor
discover that the judge, rather than the student, is responsible for the
poor quality of the work product? If he or she does, should the professor inform the student of the judge's "error?" Should the student discuss the professor's concerns with the judge? Should the professor
speak directly to the judge? Should such a discussion include a debate
over the merits? Can a debate over the merits be avoided if the matter
is to be fully discussed? Will intervention create a tension which will
make it more difficult to enlist judges in the program?
The inherent conflict in this model is illustrated when student
work for the judge is to be graded by the professor. What grade
should be given to a student when the professor thought the work was
of poor quality, but was prepared in accordance with the judge's instructions and the judge thought the work was excellent?5 6 Is it fair
to judge the work by the professor's standards? Would that not have
the effect of penalizing the student for following the judge's instructions? Is that fair to the student? This is yet another illustration of
the difficulties inherent in serving two masters. The concerns raised
56. If the judge's standards are simply too low, one solution is not to continue to place
students with that judge. In this hypothetical I address a different problem. Assume the judge is well respected, and that the disagreement concerns a discrete

body of work.
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by case supervision have not been the subject of discussion in the literature or at clinical conferences. They will become more significant as
more programs adopt case supervision. Some attempt should be made
to address them.
Another significant problem with case supervised programs is also
shared by some practice supervised programs. That problem results
from the fact that some externship5 7 teaching methods have been
adopted without thought from the in-house context. Because many
assume that in-house programs are superior to externships, in-house
teaching methods have been assumed superior and reflexively accorded deference. The importation of in-house teaching methods has
not only failed to solve the problems of externships, it has created new
problems which clinicians have been slow to recognize. For example,
in-house programs frequently use case conferences so that all can
learn from the discussion of the cases of each student.58 This approach
makes some sense in-house because all the students in the clinic can
be said to be members of the same "firm." However, students in placement programs are often placed at different firms. Sometimes they
are at agencies, such as the state attorney and public defender's office,
that regularly oppose each other. The problem presented by student
case conferences in such a group is obvious. However, the problem is
not solved by refusing to allow students whose offices litigate against
each other to be in the same case conferences. As the following discussion will demonstrate, there is still a risk that the discussion of
privileged information in case conferences which include students
from different firms may waive the attorney-client privilege and violate the ethical mandate against disclosure of confidential information.
The potential problems that case conferences pose for waiving the
attorney-client privilege and violating the ethical mandate against disclosure of confidential information have not been adequately ad57. I use the term "externsbip" because the following discussion relates to both dual
and practice supervised programs.

58. The use of the classroom component to discuss cases, plan strategy, and evaluate
results, in addition to other purposes, is not new. See GUIDELINES, supra note 31,
Guideline V.B.5.c, at 22. However, Professor Gary Palm noted, at the ABA National Conference on Professional Skills, that this approach has again come to the
fore:
The single innovation that I've heard about the most this year is taking
the old group case conference and turning it into a learning and teaching
process about the skills and their interrelationships in our overall litigation strategy. Some of that is being done through planning together in
class. Another way is to use the actual preparation, the work product in
progress, and have it critiqued and suggestions given for improvement.
Conference, supra note 4, at 27 (comments of Prof. Gary H. Palm). For a discussion concerning how a conference might work, see Brickman, Contributionsof
ClinicalPrograms to Trainingfor Professionalism,4 CoNN. L. REv. 437 (197172).
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dressed.S9
The
attorney-client privilege
only
applies to
communications made for the purpose of obtaining legal advice,60
when the client intends the communication to remain confidential.61
The privilege may be waived if post-communication circumstances indicate that the matter is no longer intended to remain privileged 62 or
if the communication is disclosed outside a permissible range of individuals.63 As one commentator has noted:
The potential conflict between the traditional, long established attorney-client
privilege and the classroom component of student legal programs is obvious.
The ramifications of the conflict are less clear. Students' pending cases are
used, to varying degrees, as the format for class discussions. The use will differ according to the type of program, the degree of supervision, and the format
of the clinical classroom. These disclosures are arguably incompatible both
with the modern justification for the privilege and with judicial restrictions on
application of the privilege.6 4

Classroom disclosure and use of the material, especially in circumstances where client interviews are mechanically recorded and played
in class, "create serious doubt about whether communications are reasonably intended to be confidential."65 Further, the fact that the communication was made for the dual purpose of educating students and
obtaining legal advice may render the communication unprivileged.66

The extension of the privilege to members of a firm has been recognized, 67 but whether the class is a "firm" is unclear even in the inhouse context.6 8 This rationale is altogether unavailable in classes

held in connection with case supervised and practice supervised placements, because the students practice under the supervision of attorneys in different law offices. Therefore, it seems likely that discussion
59. One thorough treatment appears in Comment, Confidential Communications in
Student Legal Cainics, 1972 LAW & Soc. ORD.668.
60. Id.
61. Id. at 673.
62. Id.
63. C. WOLFRAm, MODERN LEGAL ETHICS §§ 6.4.4-6.4.6, at 269-73 (1986).
64. Comment, supranote 59, at 674 (footnotes omitted). The author of the Comment
suggests that the problem should be addressed through student practice rules, a
development that almost twenty years later has yet to occur.

65. Id.
66. See id. at 675. It can be argued that disclosure is made, at least in part, to seek the
good counsel of other interns, but it is difficult to maintain that it is the primary
reason for the class discussion.
67. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.6 comment (1989)[hereinafter
MODEL RULES] provides: 'lawyers in a firm may, in the course of the firm's
practice, disclose to each other information relating to a client of the firm, unless
the client has instructed that particular information be confined to specified
lawyers."
68. The section of the Model Rules titled 'Terminology" defines "firm" to include "a
lawyer or lawyers in a private firm, lawyers employed in the legal department of
a corporation or other organization and lawyers employed in a legal services organization." MODEL RULES, supra note 67, at 9-10.
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of client confidences in the classroom component of placement clinics
will waive the attorney-client privilege. Given the fact that "[o]nce
the attorney-client privilege has struggled into existence, it lives a
fragile life threatened by forces that can snuff it out,"69 the question of
the effect of teaching methods on the continued existence of the privilege should at least be a matter of concern and discussion.
The second problem is that use of communications in class may
violate ethical rules relating to disclosure of confidential information.70 Rule 1.6(a) of the Model Rules of ProfessionalConduct provides, in relevant part, that "[a] lawyer shall not reveal information
relating to representation of a client unless the client consents after
consultation, except for disclosures that are impliedly authorized in
order to carry out the representation." This ethical requirement is enforceable by bar disciplinary proceedings.71 When an individual accepts representation by a student intern, does the client impliedly
authorize disclosure of client information to the class? If not, what
must clients be told before the class may discuss their cases? Since the
Model Rules require consultation, disclosure would entail explaining
to clients that confidential information will be disclosed during inclass discussion. Merely mentioning that others at school may be consulted may not satisfy this requirement. Moreover, the requirement
of consultation may make it necessary to inform the clients that their
permission to discuss the matter in class could constitute a waiver of
the attorney-client privilege. This might be a difficult subject to explore with the clients, particularly at an initial interview where students may already have difficulty gaining the clients' confidence and
obtaining the necessary information to make a good presentation to
the class. Even if they succeed, a detailed request for permission to
discuss confidential information with the class may make it more difficult to win client trust.
What happens if a client does not want to have confidential information discussed in class, or is hesitant to take the risk of waiving the
privilege? Even if waiver of the privilege is the only concern, it is unlikely that the problem can be avoided through careful presentation of
the case in class. It is unrealistic to expect students uniformly to pres69. C. WOLFRAM, supra note 63, § 6.4.1, at 268 (footnotes omitted).
70. Comment, supra note 59, at 678. MODEL RULES, supra note 67, Rule 1.6 comment
provides in part:
The principle of confidentiality is given effect in two related bodies of
law, the attorney-client privilege (which includes the work product doctrine) in the law of evidence and the rule of confidentiality established in

professional ethics.... The confidentiality rule applies not merely to
matters communicated in confidence by the client but also to all information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by
the Rules of Professional Conduct or other law.
71. See MODEL RULES, supra note 67, at 7 (Scope); Comment, supra note 58, at 678-79.
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ent and discuss their cases in a way that carefully omits all confidential information. Students have not yet developed the ability to make
such distinctions and to keep them clearly in mind, especially when
they are being pressed for information by fellow students. If some
clients refuse to permit class discussion of confidential information,
will the result be that some clinic cases will not be discussed in class,
or will those clients be denied representation? If the client has no
choice but to consent, or the client does not clearly understand the
choices, how voluntary is the "consent" that is obtained? Until this
area of the law is clarified or remedied by amendments to existing law,
the use of case conferences in externships will be fraught with danger.
How do clinicians respond to these concerns? When they have
been raised at clinical conferences they have been largely ignored. A
common response has been to contend that no problem exists because
the client has consented to this use of confidential information. 72 It
has also been suggested that clinicians need not worry because the issue will probably never come up.73 Some believe that the issue can be
avoided by not using-names in the case conference.7 4 Each of these
responses is problematic.
The answer that "the client consented" is untenable. First, the validity of the consent depends on the information and alternatives that
have been given to the client when the consent is obtained. It seems
unlikely that clients with a choice would routinely assume the risk of
disclosure of confidences in order to obtain the benefit of student representation. It is also unlikely that clients are being fully advised of
the risks involved and that they are given alternatives to disclosure.
Unless that is done, any consent obtained is not voluntary. Second,
even if the client consents after full disclosure in every case, the consequence is unacceptable: an ethically "acceptable" system that routinely compromises client confidences.
Similarly, the fact that an opposing attorney has not yet thought to
depose a fellow student who attended a case conference is also an inadequate response. Everything clinical teachers do serves as a model.
If clinical teachers use methods that suggest that teachers can protect
themselves from real concerns by ignoring them, they send students
the wrong message. They would also fail to hold themselves to the
same standards of lawyering that they say that they demand of
students.
72. This is my understanding of Professor Bryant's response when I raised this issue

at a Sunday afternoon session at the AALS Conference on Clinical Legal Education in Bloomington, Indiana on May 21-26, 1988.

73. This is my understanding of Professor Palm's response when I raised this issue at
a Sunday afternoon session at the Bloomington Clinical Conference.
74. This is my understanding of Professor Moscowitz's response when this issue arose
in an externship session at the 1989 AAIS Meeting in New Orleans.
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The suggestion that names not be used is also not a solution. The
decision not to use names will not prevent confidential information
from being disclosed, it will just make that information more difficult
to identify. Connections can perhaps be made despite the fact that
names are not used, especially where names are used in connection
with the discussion of nonconfidential aspects of the case and omitted
only when confidential information is discussed. In order to permit
class discussions of ongoing cases, week after week, pseudonyms may
need to be used for the actors involved. However, the use of pseudonyms will prevent the discovery of conflicts.
Just as the adoption of the case conference in externship programs
creates a host of new problems, other assumptions made in in-house
programs about the relationships between the clinician and the client
may not hold true in the context of externships. For example, at a
recent clinical conference, a clinician who directed a practice supervised program discussed a recently encountered problem. She learned
that a student had made an error while handling a case that
prejudiced a client, and had to decide what to do. She asked those in
the small discussion group how they would have responded. The inhouse clinicians in the group immediately assumed that they represented the client, and responded on that basis, taking the client's position against all others, including the student. The clinicians who
operated placement programs did not assume they represented the
client.
These two positions reflect the backgrounds of those advancing
them. The position that the faculty member directing a placement
program should not represent the client is based upon the fact that in
a practice supervised clinic, where the faculty member only oversees
the program, the faculty member does not represent the client. This
determination may affect how the faculty member responds when a
student commits an error that prejudices the client. While the faculty
member will have the same responsibility as any other licensed practitioner to report violations of the applicable Model Rules,75 that will
not determine the faculty member's subsequent actions. The faculty
member may view his or her primary interest as the protection of the
school and the program, and may take actions designed to preserve the
long term relationship between the school and the agency participating in the program. For this reason, after a violation is reported, the
faculty member may have an interest adverse to both the client and
the student. The school's non-involvement in supervision may serve
to insulate it from legal liability to the client for the student's error.
But even so, the participating agency, the field supervisor, and the student may still be responsible, and this may affect how the program
75. See MODEL RuLEs, supra note 67, Rule 8.3.
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director responds. The faculty member may want to protect the student because the student was the faculty member's educational
charge, because the student may be at a serious disadvantage inothe
situation, and because bad experiences by students in the program
may ultimately harm the program's reputation and attractiveness to
new students. It would probably be best for the student if the school
secures independent counsel for the student at the outset.7 6 Therefore, according to this view, what is a proper faculty response to such a
problem may vary depending upon the clinical model involved. Thus,
since what is a proper response may depend upon the degree of faculty
supervision, it may vary program by program, or perhaps even case by
case.

77

The second possible position is that any response by the program
director, other than one in defense of the client, is inappropriate, even
in a placement program. This approach views the director as having
the same ethical responsibilities to the client in such programs as if he
or she were counsel, even if, through program design and in practice,
the director had no role in supervising the substance of the legal
work.7 8 This conclusion appears to be based on a responsibility arising
from the role of the program director and the school in making student counsel available to the client, but it could perhaps be advanced
on some other basis. According to this view, institutional loyalty
should not be permitted to override ethical duty. Its adherents might
argue that any structure that encourages or permits a clinician to protect others from claims by the client in such circumstances is untenable, in light of the service purpose of the program. These issues are
important and deserve attention, but thus far little thoughtful discussion has occurred. Because these issues arise in the field in the most
difficult of times, clinicians would be aided by a thorough exploration
of these issues while they are still hypothetical.
Case supervised clinics have tried to join the strengths of placement with the strengths of the in-house clinic. Unfortunately, little
76. The school might be able to secure an alumnus experienced in legal malpractice
defense work to represent the student on a pro bono basis, and the school might
have the obligation to provide counsel, in such circumstances, to avoid an educational catastrophe for the student. With proper counsel, the experience could be
transformed into an effective, though painful, learning experience.
77. There is good argument that these problems should be anticipated and the relationship should be defined in a contract between the placement and the school, or
at least in a program manual, or in some other concrete way. Nevertheless, that
determination may be subject to modification by conduct if the faculty member
has intervened in the case that is the subject of the controversy in a manner not
contemplated by the stated policy.
78. The problem that this view creates is clear. If the program director is counsel for
each client served by an extern in the program, how can the same program place
students in public agencies that litigate against each other, or even in a variety of
different agencies that do not?
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thought has been given to the consequences of this merger. Additional discussion in this area is warranted before case supervised programs are held up as models for operating practice supervised

programs.
B. Practice Supervised Clinical Programs
The practice supervised approach incorporates the benefits of
placement and avoids some of the concerns raised by the case supervision model. Practice supervised clinical programs award academic
credit to students for practice in off-campus law offices under the supervision of attorneys practicing in those offices, or for judicial clerkships. In practice supervised clinical programs, the school does not
inquire into, participate in, or direct the litigation decisions in the
cases handled by the externs.79 Involvement by law school faculty is
limited to periodic review of the program to insure that, in its actual
operation, the program is achieving its educational objectives and that
the credit allowed is commensurate with the time, effort, and educational benefits.0
Practice supervised programs share many of the benefits of field
placement discussed earlier. These benefits are substantial, but the
major strength of practice supervised programs may be their ability to
provide students with opportunities to take real responsibility in actual practice environments while they are still in law school. Students
who practice under supervision in a busy prosecutor's office, for example, can learn valuable lessons about the law and the practice of law.
The student can apply knowledge learned in the traditional classroom,
and gain new insight on how classroom lessons apply in practice. This
opportunity usually occurs in the third year of law school, when students are still in school and can relate their work in the placement to
their regular classwork.
The absence of case supervision by professors not only avoids some
of the problems created by case supervision, it may provide opportunities for students to take more personal responsibility for their own
79. Notwithstanding the existence of a firm policy not to inquire into case decisions,
there are times when such inquiries will need to be made. Such inquiries are
rare, but it must be acknowledged that they do occur in unusual circumstances.
80. There are a variety of different approaches to periodic review. The various methods that faculties can use to monitor and enhance the learning environment in
externships are the subject of Part V.
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learning.s1 Such opportunities are rare in law school.8 2 There is some
question whether law school even treats students as adults.83 While
much of the skills curriculum of law school is experience-based, the
experienced-based curriculum varies significantly in the degree to
which it is student-centered. 84 In fact, much of the experience-based
81. At a recent meeting of clinicians, this aspect of such programs was discussed.
In particular, externships were described as especially appropriate veicles for developing skills of self-assessment of skills of learning from supervision and observation. As these objectives require student-centered
learning and responsibility, externships provide a unique opportunity for
students to learn to ask the questions, [for] students to learn to set standards, and [for] students to learn to evaluate their own performance.
This opportunity for lifelong learning skills was contrasted with the
more traditional pedagogical methods of the classirm, which tend to
cast students in a passive role.
Professor Glesner's Notes I (Oct. 19, 1987) [hereinafter Glesner Notes](available
in University of Nebraska Law College Library). Professor Barbara Glesner recorded her notes and recollections of the Sunday session of the ABA's National
Conference on Professional Skills and Legal Education in memorandum form,
and they were circulated to interested persons.
82. 'ost legal education today does little to foster a sense of personal responsibility
or 'to encourage students to use initiative in educating themselves.' Noting 'the
passive and doctrinaire qualities' of many law students, educators have been advocating greater 'student initiative and creativity in learning."' Himmelstein,
ReassessingLaw Schooling: An Inquiry Into the Application ofHumanisticEducational Psychology to the Teaching of Law, 53 N.Y.U. L. REv. 514, 545
(1978)(quoting ASSOCATION OF AM. LAW SCHOOLS, TRAINING FOR THE PUBLIC

PROFESSION OF THE LAW: 1971 (P. Carrington, ed. 1971), in 1971 AAIS PROCEEDINGS Part I, & II, at 57). Such advocacy is not a recent phenomenon:
The chief difficulty arises from the tacit assumption, one by no means
clearly established, that the only work meriting credit toward a law degree is that done in the class room under the watchful eye of the instructor and at the measured pace dictated by the slower men. Reluctant as
some instructors imbued with the "spoon-fed" idea of instruction may be
to grant it, surely much more can be done in law schools than has been
done in the past to put the student on his own responsibility.
Turner, ChangingObjectives in Legal Education, 40 YALE L.J. 576, 595-96 (193132).
83. "Although they cater to academically gifted students, law schools do not treat
most students as adults. Faculty, with varying degrees of intensity, view many
students as ignorant, unmotivated, insincere, selfish, materialistic, and unwilling
and unable to take greater responsibility for their professional growth and development." Pepe, ClinicalLegal Education: Is Taking Rites Seriously A Fantasy,
Folly,or Failure?, 18 J.L. REFORM 307, 323 (1985). But cf. Bloch, The Andragogical Basis of Clinical Legal Education, 35 VAND. L. REv. 321, 334-336
(1982)("[S]ome aspects of traditional law teaching methods not only are fully consistent with andragogical theory, but also are premised-at least to some extenton a recognition that law students are adult learners.").
84. While all experience-based learning is to some degree student-centered by virtue
of the fact that the students' experiences are the basis of learning, I use the term
"student-centered learning" here to describe an approach to learning that is experience-based and requires students to take substantial responsibility for their own
learning. This does not mean they must act without direction; it means they have
significant control over decisions which are made by faculty in other approaches.
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learning that occurs in law school is short on the experience8 5 and
long on faculty involvement.86 This involvement is not only designed
to ensure that students do not make mistakes, it is also designed to
help students take full advantage of the learning experience by encouraging, and perhaps even requiring, that the students reflect upon
and generalize from the experience. Encouraging reflection and generalization is an important goal of clinical education, but it is not the
only one. It is also important to create a high quality experience from
which to learn8 7 and to encourage student-centered learning. Students who learn how to become more involved in their own learning
will fare better in practice than those who simply master the legal
materials presented in law school.
The learning which occurs in a practice supervised clinical program
is not limited to the instruction provided by the supervising attorney
at the placement. The learning experience is student-centered. The
students' supervised practice gives them the opportunity to apply what
Students can be guided in this new responsibility by suggestions from the faculty
concerning structures that they might impose on themselves in this new learning
environment. For example, faculty might provide students with reading material, assignments, or other support and might suggest that students set learning
goals for their practice supervised experience, and periodically monitor their progress toward these goals, making adjustments in them as needed. This approach
permits significant student autonomy with assistance in the learning process.
The design of such structures is the subject of Part V. An exploration of the
learning theory involved in experiential learning is outside the scope of this Article. To be credible, such a review must be done by someone trained in the education field who is not a partisan in the current debate over the future direction of
clinical legal education. However, for an introduction to the area, see J. DEWEY,
EXPERIENCE AND EDUCATION (1938); J. DEWEY, How WE THINIC A RESTATEMENT
OF THE RELATION OF REFLECTIVE THINKING TO THE EDUCATIVE PROCESS (1933);
D. KOLB, EXPERIENTIAL LEARNING: EXPERIENCE AS THE SOURCE OF LEARNING
AND DEVELOPMENT (1984); D. SCHON, EDUCATING THE REFLECTIVE PRACTITIONER
(1987)[hereinafter D. SCHON, EDUCATING]; D. SCHON, THE REFLECTIVE PRACTITIONERC How PROFESSIONALS THINK IN ACTION (1983)[hereinafter D. SCHON, REFLECTIVE PRACTITIONER]; K. WAIN, PHILOSOPHY OF LIFELONG EDUCATION (1987).
85. The "experience" upon which learning is based may be a short simulation or one
activity in an in-house clinic.
86. Students in simulations generally have limited responsibility for their own learning because simulations are often structured to focus student learning in
predesigned areas, and faculty direction further focuses students on what the
simulation was designed to teach. Similarly, students practicing under the direct
supervision of faculty in in-house programs generally have less responsibility for
their own learning because their learning is teacher-directed. This is especially
true where the faculty member prepares the student for each real activity, and
then critiques each activity in detail after it has occurred.
87. I use the word "experience" here to refer to the activity that forms the basis for
the learning. This is an area where the simulation and the in-house clinic do not
excel. It seems clear that even the best simulation will have a limited ability to
teach students to accept real responsibility, and that activities that provide students with opportunities to handle real-world responsibility are better suited to
that goal.

1990]

CLINICAL LEGAL EDUCATION

they have learned in their law school course work, both in simulation
courses such as trial advocacy, and in traditional courses in evidence,
procedure, and substantive law.s s Practice supervised programs challenge students to find their own answers; by doing so, students may
become more critical, assertive, and self-directed in their learning
than they would in a teacher-directed environment. 89 The pressure of
real-world responsibility, the excitement of finally being able to apply
the knowledge they have been working so hard to acquire, and the
discipline they are taught in rigorous law school courses, help to provide motivation and structure for students, even though they operate
outside the watchful eye of the full-time faculty.
Educational objectives in practice supervised programs may differ
from similar programs conducted in-house. For example, students in
both an in-house and practice supervised program may be engaged in
the defense of misdemeanor cases. The similarity of the type of student practice does not mean that the educational objectives of the programs are the same. The in-house program may have as its principal
objective the instruction of litigation skills with teaching students to
accept responsibility being only a secondary goal. However, the principal objective of the practice supervised program may be teaching students to accept responsibility with learning litigation skills being the
secondary objective. This shift in emphasis is important because,
while instruction by full-time faculty may be a good way to teach litigation skills, a student-centered approach may be superior for learning to accept responsibility.
The difference between practice supervised clinical programs and
other law school programs is their ability to provide a suitable environment for student-centered learning.90 For this reason, they may
88. "It is axiomatic in learning theory that when cognitive studies are accompanied
by active engagement in their application to concrete problems, a likely result is
fuller comprehension, better retention and apter recall of the cognitive material."
Michelman, The Partsand the Wwle, Non-Euclidean CurricularGeometry, 32 J.
LEGAL EDuc. 352, 353-54 (1982).
89. Students will respond in different ways to this challenge. Some students will
thrive without teacher direction and others will not. Part V will discuss ways the
program can be designed to assist students to find their own way without direct
intervention by faculty.
90. There are some who contend that both in-house and practice supervised programs provide students with a suitable environment for student centered learning. I argue that since, on a programmatic level, there is a significant difference
in the level of control exercised by faculty between the two models, the practice
supervised model provides students with a greater opportunity to take responsibility for their own learning. In response to in-house supervisors who argue
against this point, I ask what they stress when they are pressed to justify the
significant resources that their programs consume. Do they advance the freedom
that such programs provide for their students to develop autonomy and self-reliance, or do they describe, in great detail, how every move the student makes is
observed and critiqued by the ever watchful clinic faculty?

NEBRASKA LAW REVIEW

[Vol. 69:537

have the ability to prepare students for the demands of practice in
ways that other parts of the law school curriculum, including other
models of clinical education, may not. Encouraging students to take
more responsibility for their own learning and providing students
with an opportunity to develop better evaluative skills are common
educational objectives of practice supervised placements. Too much
direct supervision by a faculty member during a clinical experience
may be destructive to the objective of developing student autonomy. 91
Practice supervised clinical programs may also provide special benefits for students who have learning styles that do not adapt well to
the Socratic method, or to lecture in the classroom. Some students
learn better by doing. 92 Students who learn better by doing may have
better learning opportunities in clinical placement. Students who
have not been successful academically may discover they can nevertheless function effectively in the real world.
Moreover, practice supervised clinical programs are more likely to
provide women with problem solving models than is characteristic of
law school in general because women are more likely to be represented as field supervisors in those programs than they are in the fulltime faculty.93 Women generally lack opportunities to serve as models
91. In fact, it may be necessary to minimize the role of the faculty member in the
process in order to succeed in the attempt to encourage students to take responsibility for their own learning:
A major effort is necessary to get students to change their passive
approach to learning and to encourage them to take responsibility for
what they often exercise elsewhere; for example, in their family life, in
their hobbies and sometimes in their work. It is a tragedy that as soon as
normally responsible adults come into contact with education they expect to be told what to do and what to learn. Worse still, we as teachers
play along with this and find it much easier to meet these expectations
than to create the conditions in which students will take responsibility
for their own learning.
Fames, An Educational Technologist Looks at Student-Centered Learning, 7
BRr. J. EDUC. TECH. 61, 62 (1976).
92. '"ere
is a general belief that experiential learning is good for disadvantaged
children and youth, while information assimilation is better for those who are
educationally advantaged." Coleman, Differences Between Experiential and
ClassroomLearning,in EXPERIENTIAL LEARNING 49,51 (M.Keeton ed. 1976). See
also 0. DE SILVA & E. FRUEND, A TUTOR HANDBOOK FOR TRIO PROGRAMs, OPERATION SUCCESS (1985)(handbook for tutors in college level federally funded program to aid students from disadvantaged backgrounds, which incorporates
student-centered learning); Menkel-Meadow, Portiain a Different Voice: Speculations on a Woman's Lawyering Process, 1 BERKELEY WOMEN'S L.J. 39, 59
(1985)(feminist perspective on legal reasoning "might include more interdiscipliary work as educationally relevant to law school").
93. I recognize that there is a greater percentage of women in in-house clinical teaching than there is in law school teaching in general. See Angel, Women in Legal
Education: What It's Like to be Partof a PerpetualFirstWave or the Case of the
DisappearingWomen, 61 TEMP. L. REv.799,803 n.22 (1988)(40% of clinical teachers are women).
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in traditional law school programs. 94 Practice supervised clinical programs can bring more women into legal education.
Practice supervised clinical programs may also have traditional educational objectives, such as teaching professional skills. As a later
section will demonstrate,95 regulators seem to assume practice supervised programs will have skills training as a primary objective. The
problem with articulating skills training as an objective in the current
regulatory environment is that regulators may contend that a practice
supervised program is not well suited for teaching professional skills

because of the limitations consciously placed on the the full-time
faculty in such programs. Nevertheless, many students enter such
programs with such objectives in mind, and many programs articulate
skills training objectives.
Another traditional objective of practice supervised programs is

teaching professional responsibility.96 It has been widely recognized

that the clinical setting can bring issues of professional responsibility
alive for students. 97 The lack of faculty supervision does not prevent a
professional responsibility focus, but some structure for addressing
professional responsibility concerns must be created if this objective is
chosen as a focus in the practice supervised setting. Classroom discussions, readings, written assignments, and other devices can be used to
this end. However, discussions of actual cases in the classroom are not
consistent with the practice supervised model.
94.

Women have been taught by generations of men that males have greater
powers of rationality than females have. When a male professor
presents only the impeccable products of his thinking, it is especially difficult for a woman student to believe that she can produce such a
thought. And remember that in the groves of academe, in spite of the
women's movement, most of the teachers are still male, although more
than half of the students are now female. Women students need opportunities to watch women professors solve (and fail to solve) problems
and male professors fail to solve (and succeed in solving) problems.
They need models of thinking as a human, imperfect, and attainable
activity.
M. BELENKY, B. CLINCHY, N. GOLDBERGER & J. TARULE, WoMEN's WAYs OF
KNOvaNG 216-17 (1986).
95. See the discussion in Part VI.
96. In the clinical context teaching professional responsibility has included "both...
making students more sensitive to personal ethical consideration in law practice
and... making them aware of the social responsibilities of the legal profession."
G. Grossman, Clinical Legal Education. Past Present and Future 16, 18-19
(1975)(manuscript available in University of Nebraska Law College Library).
97. "Clinical courses are superior vehicles for sensitizing students to these issues, because the student must actually make a choice between competing options ....
His decision may well be irreversible, and he will have to live with its consequences. ..." Meltzner & Shrag, Report From the CLEPR Colony, 76 COLUM. L.
REV. 581, 586 (1976). However, critics have raised questions concerning the value
of clinical education as a vehicle for teaching professional responsibility. Condlin,
The Moral Failureof Clinical Legal Education, in TBE GOOD LAWYER 317 (D.
Luban ed. 1983).
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Practice supervised programs may have non-traditional educational objectives and may make such objectives feasible even where
they do not make sense in other models. For example, the objective of
learning how the legal system really works might be dismissed as not
worth the resources involved in providing in-house training, but the
relatively low cost of practice supervised programs might justify such
an objective in the practice supervised context. A study of the court
system through placement in the prosecutor's office might lack some
rigor, but it can nevertheless be a significant educational experience.
Students must deal with life and death issues in a system that does not
work like they thought it would or think it should.98 When they are
working in the system, students can no longer ignore the incongruities; they must take action. But the students do not face their dilemmas alone. Students benefit from their student role because they can
demand the time of supervisors and expect academic support from
their school. Readings and class discussion can help them explore reactions to their experiences. The guidance they are able to obtain
helps them to make difficult choices in a more informed way than
might be possible if they had the same experiences outside an academic program.
Practice supervised clinical programs may have other non-traditional objectives, such as reducing the level of reality shock that occurs on the first job.99 Externs are expected to have an easier
transition from school to work because they experience less reality
shock on starting permanent jobs than do other students.100 Practice
supervised clinical programs may also assist students in the crystallization of their vocational self-concept by facilitating the identification
98. For a glimpse of that world, see Brill, Fighting Crime in a Crumbling System,
AM. LAW. July-Aug. 1989, at 3.
99.
High levels of reality shock occur when individuals find that many of the
work standards and procedures learned in school directly conflict with
those required on the job. Consequently, they lose confidence in their
preparation for work and experience high levels of anxiety that lowers
their job performance, job satisfaction, and the probability of remaining
on the job.
Taylor, Effects of College Internships on IndividualParticipants,73 J. APPLIED
PSYCHOLOGY 393 (1988)(summarizing M. KRAMER, REALITY SHOCIC WHY NURSES
LEAVE NURSING (1974)).

100. Id. (summarizing HALL, CAREERS iN ORGANIzATIoNs (1976) and M. KRAMER, RE
ALrrY SHOCK: WHY NURsEs LEAVE NuRSING (1974)). Research involving student
nurses suggested that:
[I]nternships may reduce the level of reality shock on the first job because participants experience these conflicts between work requirements and academic preparation while still in school and, thus, still
exposed to both school and work cultures. Therefore, interns are more
likely to resolve the conflict before starting their permanent jobs and
feel less threatened at that time.
Id. at 393-94. "[Tlhere is mixed support for the reality shock hypothesis in the
literature, although it has not yet been thoroughly examined .... " Id. at 394.
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of vocationally relevant abilities, interests, and values.10 x One study
has hypothesized that "[b]y performing job tasks relevant to the chosen vocational field, interns are expected to identify personally valued,
work related outcomes (e.g., co-workers pay [sic], autonomy, and responsibility) and the vocational abilities and interests needed to attain
satisfaction from the work arena." 02
Thus, it is not true, as some assume, that practice supervised programs provide students with no real benefit because students will
have the "same experience" after they graduate. The fact that placement occurs as part of an academic program provides the school with
opportunities to provide the students with structure, guidance, and insight that they would not have if they had the same experience for the
first time in practice. The experience gives students the ability to
make informed decisions about important matters, such as whether
they want to commit their lives to a particular career choice. But the
benefits of court certified practice in placements go beyond that. Jobs
available through externship programs may not be available to law
students after graduation. Even the types of experiences available
through placement may be unavailable to the same students after
graduation. 0 3 For example, through an externship program, students
may be placed in a state attorney's or public defender's offices in large
urban centers. These placements may afford the students the opportunity to work in various capacities within large offices, to take gradually larger amounts of responsibility, and to spend significant time in
court. These placements sometimes provide students with the opportunity to conduct or participate in jury trials while still in law school.
It is clear that a significant number of lawyers do not have the opportunity to conduct jury trials, and few are fortunate enough to secure
employment after graduation with state attorney's and public de101. Id. at 393 (discussing potential benefits of internship in general). Crystallization
of vocational self-concept is a significant contribution because "the generalist tradition in legal education attracts many who are still undecided about their vocation." Stone, Legal Education on the Couch, 85 HARV. L. REv. 392, 400 (1971).
102. Taylor, supra note 99, at 393. This hypothesis is largely unexamined. Taylor's
study provided partial support for it. Her significant finding was that with regard
to both reality shock and crystallization:
[H]igh autonomy interns showed significantly greater benefits than did
their cohorts on many of the hypothesized crystallization and reality
shock variables .... The consistency of the moderator results suggest
that the relevant question may not be whether vocational crystallization
and decreased reality shock are benefits of internship, but rather, under
what conditions they are benefits.
Id. at 399. If, as Taylor's work suggests, high autonomy is the variable that increases these values in internships, practice supervised clinical programs, which
are characterized by high levels of student autonomy, should be particularly wellsuited to achieving them.
103. The benefits of placement are advantages shared by practice supervised and case
supervised programs.
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fender's offices.104 Similarly, students commonly obtain placement as
law clerks to federal judges through externship programs. The idea
that such an experience is easily duplicated or that such jobs are generally available to graduates needs no refutation; it is clearly not
correct.
Practice supervised clinical programs also provide schools with
flexibility in meeting student demand for various kinds of experiential
learning programs. The interests of students change, and there is evidence that student preferences in field work may be changing. Students today are unlike their counterparts in the 1960s and 1970s, and
law schools reflect, or will soon reflect, that change.105 They seem less
interested in the legal aid and public defender opportunities clinics
typically present, and more interested in working in government offices and with prosecutors. 106 This trend is hard to document because
students who seek to enroll in clinical programs must usually choose
from available options, and those options may not reflect the students'
true preferences.
Practice supervised clinical programs can offer a variety of of
placements, so they can play a significant part in satisfying this developing shift in student demand. 107 Schools using field placement do not
104. Low turnover and limited budgets sometimes make positions in these offices
scarce. These offices often seek job applicants with different qualifications than
are characteristic of those sought by private firms. Participation in a clinical program gives students an opportunity to demonstrate their abilities. It is not uncommon for government offices to hire students out of the clinical program,
another benefit of externship placement.
105.
Mhe Yuppie generation of students is upon us; the public-interest job
market is collapsing; students are graduating from law school with increasingly heavy loads of educational loan debts to repay, which make it
impossible for many of them to take public-interest jobs even if they
wanted to. For all of these reasons, it is getting very tough today, and
will soon be impossible to replicate the ethos of the clinics that so many
of us know and love: those cadres of committed commandos out to do or
die for social reform.
Amsterdam, Keynote Speech at 1986 AALS National Clinical Teacher's Conference Boulder, Colorado, AAIS SEC. ON CLINIcAL LEGAL EDuc. NEWSL., Sept.
1986, at 27-28. " TURN OFF. TUNE OUT. MAKE MONEY.' That was the advice I found prominently scrawled on the walls of the law library carrel in which
I spent so much of the 1980-81 academic year. Perhaps more than any other six
words, they capture the ethos which prevails in law schools." Halpern, On the
Politics and Pathology of Legal Education, 32 J. LEGAL EDuc. 383, 383 (1982).
However, some law school students still demonstrate their social conscience. See,
e.g., Students Protest Possible Closing of Legal Clinic, N.Y. Times, Apr. 16, 1989,
§ 1, at 34 (200 students occupied part of law school's main building "alternatively
chanting and studying" to protest potential closing of AIDS clinic).
106. The development of clinical opportunities in prosecutors' offices has been a more
recent development. G. Grossman, supra note 96, at 21. The students' move towards prosecution and away from defense work is evident at MiamL
107. The potential may be even more significant than its usefulness in responding to
current student preferences suggests. It has been argued that clinical programs
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need to create law offices to place students in these new environments. The fact that students want to work in government offices
raises significant hurdles to the creation of in-house clinics. The
school can open a legal aid clinic, but it cannot open a city attorney's
office. Even if an in-house clinic doing government work could be created,108 other concerns arise. If the school has the resources to maintain both the old and new clinic, new staff must be hired. If not, the
in-house clinicians must be transferred to the new program. This may
require the clinicians to alter their traditional practice significantly, a
prospect they may find unappealing. They may have an ideological
attachment to their old clinic or a philosophical objection to a new one.
Case supervised clinics share this limitation of staff expertise and interest, although they are more flexible than in-house programs because they take advantage of existing placements. In sum, in-house
clinics and case supervised clinics are not as flexible in the face of
changing student demand as are practice supervised clinical programs.
Thus, practice supervised programs can offer the diversity and flexibility necessary to meet student demand for new kinds of learning experiences while allowing law schools to stay within resource
limitations.
The potential of practice supervised programs remains largely unrecognized. Perhaps one reason for this is a general lack of clarity in
the educational objectives of such programs. Too often, there is no
real understanding or consensus on what these programs are supposed
to achieve.109 School involvement and support has at times been almost completely lacking. When faculty are assigned to these prowill not become a significant feature of legal education "[u]nless, over a period of
time, clinical experiences are developed opening all avenues of experience for
students interested in all branches of the law and all segments of society."
Leleiko, Legal Education-Some CrucialFronties, 23 J. LEGAL EDuC. 502, 516
(1971). The case has been stated more strongly. "[In-house] clinical education
has failed in the past largely because of its almost inevitable connection with legal
aid." Stolz, Clinical Experience in American Legal Education: Wy Has It
Failed?,in CLINICAL EDUCATION AND THE LAW SCHOOL OF THE FUTURE 54,55 (E.
Kitch ed. 1969). Practice supervised clinical programs can offer a wide variety of
litigation and non-litigation opportunities to students in many different areas,
and at a modest cost to the school, when compared with the cost of other clinical
programs.
108. In-house clinics could be set up to do government work, but that is rarely the
case. For example, in what might be called a "farm-in" approach, to contrast with
the "farm-out" label sometimes given to practice supervised clinics, a school could
take its pick from the ongoing cases of a state attorney general's office, and students could work on those cases during the term with faculty supervision. The
cases would then be returned to the agency at the end of the term for completion
by agency lawyers.
109. In this regard practice supervised clinical programs are probably not alone. This
has been a problem in the movement as a whole. See Gee & Jackson, Bridging
the Gap: Legal Education and Lawyer Competency, 1977 B.Y.U. L. REV. 695, 887.
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grams, they have little to guide them in determining how the
programs can be improved. Even if they are able to seek out the small
group of clinicians nationally who have some experience with practice
supervised programs, and are able to decide on objectives, they may
still have problems implementing them.
For example, problems may be encountered if the development of
self-learning skills is selected as an educational objective of the program. One problem with this choice is its novelty. The development
of self-learning skills is not usually the central objective of a law
school course. 110 For this reason, it is possible that some will object to
the award of credit for such an exercise."' Another problem is that
even if the self-learning objectives are explicit, they may not be understood as the real point of the course. 1 2 The assumption may be made
that, where students are involved in supervised practice, the point of
the program is to teach lawyering skills. There is a tendency to associate clinical programs with lawyering skills. 113 The more explicit the
self-learning objective, the less chance of misunderstanding. If the focus is not on lawyering skills, it is probably a good idea to require each
student seeking placement to complete a simulation course with the
explicit objective of teaching lawyering skills as a prerequisite to
placement. Another problem with the self-learning objective is that,
no matter how clearly that objective is articulated, the students may
nevertheless focus on lawyering skills as their principal objective in
the program. This problem will be addressed in the following section
which discusses how a practice supervised placement might be better
suited to a self-learning objective than to an objective that relies more
heavily on the field supervisor for instruction. Further problems that
110. This approach seems anomalous in the law school curriculum because other
courses involve "instruction," not self-learning, and because other law school
courses are designed to teach either substantive law or skills that are less generic,
and more closely associated with lawyering.
111. The rationale for awarding credit for a course that promotes student self-learning
is developed in Part IV.
112. The refusal to acknowledge stated objectives may be significant because the
choice of self-learning as an objective, if explicit, may serve to insulate the program from some of the criticism that might otherwise be leveled if, for example,
the same program had the teaching of lawyering skills as its objective. A practice
supervised program may be vulnerable to criticism as a vehicle for teaching lawyering skills because of the lack of full-time faculty control over the teaching that
occurs. It is not subject to the same criticism if the objective is self-learning, because self-learning, by definition, must take place in the absence of strong faculty
direction and control. Thus, a refusal to acknowledge stated objectives may result in unwarranted criticism of the program.
113. "Many see skills-training as the only educational goal of clinical education ......
G. Grossman, supra note 96, at 41. This focus may be seen as desirable by those
who believe that the future acceptance of clinical education depends on its ability
to address the skills and competence concerns expressed by practitioners. For
further discussion of the political nature of such choices, see section VII.B.
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clinicians operating practice supervised programs can expect to encounter are discussed in connection with a later discussion of regulatory developments. 1 4
IV. THE WEAKNESSES OF PRACTICE SUPERVISED
PROGRAMS
If practice supervised programs have such great potential, why are
they routinely condemned without discussion? There are many reasons. The political reasons for that response are the subject of a later
section." 5 A discussion of the weaknesses of the approach, both real
and imagined, follows. As a general matter, I suggest that observers
who are unfamiliar with practice supervised programs have had difficulty putting concerns in proper perspective, which has led to overreaction. A proper perspective would acknowledge that some
limitations inherent in practice supervision can be avoided or minimized by careful program design, and by shifting to objectives better
suited for practice supervised placements. The impact that adjustments in program design and educational objectives can have on the
traditional, and sometimes valid, critiques of practice supervised programs will be suggested as each criticism is discussed. Other enhancements that might be adopted to make programs more effective in
achieving the objectives suggested are the subject of the following
section.
As a prelude I discuss two points: first, the impact that the change
from a service focus to an educational focus among clinicians has had
on educators' perceptions of practice supervised programs; and, second, the impact that difficulties with supervision in the in-house context may have had on educators' perceptions of the difficulty of
providing good supervision in the practice supervised context. I suggest that perceptions from these experiences have influenced perceptions of practice supervised programs.
A.

Two Preludes
1.

The Shift From Service to Education

There is no question that the change of emphasis in clinical education over the last twenty years from service to education has affected
the way that practice supervised programs have been perceived and
received. When clinical education blossomed in the 1960s, service was
the main purpose of the endeavor. Slowly, education replaced service
as the raison d'etre of clinical education.136 Practice supervised
114. This discussion is contained in Part VI.

115. See infra section VI.A.
116. In addition to the general political concerns discussed in Part VII, there were

some particular influences on the shift in emphasis from service to education.
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clinical programs have been, to some degree, a victim of the change in
the justification advanced to support the legitimacy of including
clinical education in the academy.
Practice supervised clinical programs are an excellent vehicle for
involving law students in community service. 137 In fact, service-oriented clinical programs generally adopt a practice supervised model,
placing students in community law offices.118 It has been observed
that "clinical education began with law students working in local legal
services offices."119 For years, community service was advanced by
CLEPR120 and others as the primary objective of clinical education. 121
The preeminent position of the service objective was evident in the
statement of purpose of the ABA Model Student Practice Rule, which
served as the model for many state student practice rules.122 The ser-

117.
118.
119.
120.

121.

122.

First, clinicians recognized that to be accepted as academics, they had to be perceived that way by their traditional colleagues. '"To begin to move toward parity
[with traditional faculty], clinical teachers had to convince the traditional faculty
that they were teachers also, not just lawyers practicing in the law school setting." Kotkin, supra note 14, at 190-91. Second, economically, the time for a
move into the academic mainstream had come, if clinicians hoped to preserve
their positions inside the law schools. "Outside funds for clinical education were
drying up, and law schools had to support expensive programs requiring very low
faculty-student ratios. Administrations were not interested in simply funding
more legal services programs for poor people." Id.
Since the program that I directed began keeping records in a systematic fashion
in 1977, students have spent more than 400,000 hours in the public interest law
offices that participate in the program.
Grossman, supra note 32, at 175.
Kotkin, supra note 14, at 190.
The Council on Legal Education for Professional Responsibility (CLEPR) was
created by the Ford Foundation in 1968, and made almost 10 million dollars in
grants to law schools for the development of clinical programs. Kotkin, .supra
note 14, at 191. According to a Ford Foundation press release,
CLEPR was to work "intensively" to make clinical programs a regular
part of the curriculum in ABA-approved schools on the ground that "exposure to real problems reinforces the conscientiousness of the activists
and develops in others a sensitivity and perspective that prepares them
for careers as professional men and policy makers. The public and its
agencies of justice will benefit in the long run. But even during the
training process, society will be served directly by the participation and
assistance of law students and their faculty supervisors.
R. STEVENs, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850s To
THE 1980s 230 n.95 (1983).
Kotkin, supranote 14, at 174. "Some noted that students engaged in serving indigents should receive some incidental educational benefits, but in nearly all early
writings related to the current clinical movement, educational benefit to students
was secondary; community service was the main objective." Id. See also Feldman, On the Margins of Legal Education, 13 N.Y.U. REV. L. & Soc. CHANGE 607,
608 (1985)(dividing clinical education into four phases, and noting the focus on
service in the first phase, and placing its beginning in 1968).
The bench and bar are responsible for providing competent legal services
for all persons, including those unable to pay for these services. As one
means of providing assistance to lawyers who represent clients unable to
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vice purpose is also clear from the text of the Model Rule. 3
Gradually, the focus in clinical education shifted from service to
education.12 4 CLEPR played an important role in this transition.12
"CLEPR provided seed money for the development of programs that
would make available legal services to the poor within the academicsetting [sic]. Faculty members sympathetic with CLEPR's goals saw
the opportunity of hiring lawyers to staff offices
in the law schools,
'2
and the first in-house clinics were established." 6
Another important reason for the shift to an educational focus was
the changing financial picture. Foundation support for clinical educa-

tion waned in the 1970s, and clinics were forced to depend more on law
school support for their survival.2 7 The educational focus was more

compatible with requests for law school funding, as the educational
focus aligned the clinic with a major mission of the school. The trend

away from service towards education continues in clinical education
today.1m

For this reason, threats to the continued existence of pracpay for such services and to encourage law schools to provide clinical
instruction in trial work of varying kinds, the following rule is adopted.

COUNCIL ON LEGAL EDUC. FOR PROFESSIONAL RESPONSIBILITY, STATE RULES PERMrrrING THE STUDENT PRACTICE OF LAW: COMPARISONS AND COMENTS 43 (2d
ed. 1973). The ABA's focus on "instruction" in these programs continues in later

123.

124.

125.

126.
127.

128.

regulatory efforts. This is the subject of section VI.
The purpose of the A.B.A. model rule is social: to provide "competent
legal services for all persons, including those unable to pay for those
services." This justification is reflected in the text which, though allowing students to take part in a broad range of legal problems, limits
students to representing indigents. Only four states [in 1969] do not limit
students to indigents or legal aid clients: Iowa, Nebraska, Oklahoma and
Wyoming. The primary objective of these rules is educational.
Ridberg, Student Practice Rules and Statutes, in CLINICAL EDUCATION AND THE
LAw SCHOOL OF THE FUTURE 223, 224 (E. Kitch ed. 1969).
'Even C.L.E.P.R. has come to accept the predominance of 'academic' ends of
clinical programs although, in the transition, C.L.E.P.R. and much of clinical education may have developed its own strain of schizophrenia." Grossman, supra
note 32, at 186. The shift towards education has also purged clinical education of
its character as a left of center experience. See Kennedy, The PoliticalSignificance of the Structureof the Law School Curriculum,14 SETON HALL L. REv. 1, 7
(1983)(clinical education "is moving towards a politically more moderate, calm,
and centrist picture of what it can do and what it ought to do").
"CLEPR's original emphasis was on encouraging law schools to supplement the
work-force of local legal services offices, but CLEPR later shifted its priorities to
support for clinics housed and staffed directly by the schools." Kotkln, supra
note 14, at 191 n.29. CLEPR became "a political advocate" for the development of
in-house programs. Stickgold, supra note 5, at 297.
Kotkln, supra note 14, at 191 (footnote omitted).
The sources of cash funding for clinics changed radically in the 1970s. In 1970-71,
foundations provided 43% of the funding, and in 1976-77 that participation
dropped to 4%. Gee, Trends in ClinicalLegal Education: 1970-1976, 9 COUNCIL
ON LEGAL EDUC. FOR PROF. RESP. NEWSL. 25, 28 (1977).
This transition became "official" when the Guidelines declared: "The primary
purpose of clinical legal studies is to further the educational goals of the law
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tice supervised programs are a serious threat to the law school's ability
to remain faithful to the community service ideal that played such a
29
large role in the creation of clinical programs in the first instance.l
The move away from service has left practice supervised programs
isolated from much of clinical education as well as from traditional
education. Because of the traditional connection between practice supervised programs and service, and the tension that exists between
service and education in all live-client clinics, practice supervised
clinical programs have become educationally suspect. Because of the
general lack of faculty involvement and support of such programs,
they have reacted more slowly to this change in emphasis than inhouse programs. However, even practice supervised programs that
are currently out of step with the new focus have the potential to provide both service and educational opportunities.
2. Supervision: ChangingPerspective
The central concern about practice supervised programs is supervision.130 The absence of full-time faculty supervision of student case
work has raised serious concerns about the educational quality of
practice supervised programs. Before discussing this concern, it is necessary to put the concern in context. Supervision is a concern even in
in-house clinical education. It is the cornerstone of the in-house approach, and the success of the in-house model hinges on the proper use
school, rather than to provide service." GUIDELtNE, supra note 31, Guideline
ILA, at 14. The Project Director'sNotes explained that "[t]he information the
Committee received from law schools indicates a national consensus that the basic purpose of clinical legal studies is educational." Id. at 47. For further discussion of the Guidelines, see infra subsection VI.A.2. The decision to stress
education rather than service was consistent with an attempt to improve the possibility that clinical education, and clinical teachers, would be accepted within the
academy. For a further discussion of the politics that underlie these developments, see infra section VII.A.
129. For further discussion of the threat to practice supervised programs posed by current regulatory efforts, see infra section VI.
130. The trend towards using the clinical method as an educational tool has led different observers to recommend different devices. 'The number one prescription,
repeated almost as a ritual incantation in recent writings on clinical education, is
'supervision."' Grossman, supranote 32, at 186. Some fear that practice supervision will, in practice, mean no supervision. Most educators would oppose practice
supervision in such a sense.
Clinical programs must not be permitted to degenerate into a grandiose
abdication of responsibility whereby the law school simply abandons the
student during the third year and leaves him largely to his own devices
under the guise of affording him "practical experience." It must become
a joint venture in discovery for the academic community where undigested chunks of reality are subjected to the most highly disciplined
form of intellectual scrutiny.
Calm & Cahn,Power to the People or Profession?-ThePublicInterest in Public
Interest Law, 79 YALE L.J. 1005, 1030 (1970).
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of the supervisor's time.' 3 ' The supervisor plays a central role in managing and supporting the learning process.132 This places significant
demands on the in-house supervisor.
The working conditions of professors who supervise student
casework in in-house programs are poor when compared to those of
regular faculty members. Traditionally, in-house supervisors have
been accorded second-class faculty status; they have also suffered
"burnout" occasioned by too little time for reflection, a heavy workload caused by high student-faculty ratios (even ratios considered low
in the traditional curriculum can be high in the context of one on one
supervision), the longer work year required because in-house cases
must be handled even when (or especially when) students are not
present, and the difficulty of research and writing while supervising.133 Moreover, the casework done by these clinicians is often not
intellectually stimulatingBy definition, cases appropriate for law students in which they can ethically
assume major responsibility for the representation of the client are relatively
routine. There is an inverse relationship between a case's complexity and its
suitability as a vehicle for clinical education. [lIncrease in complexity may
make the case of greater interest to the experienced faculty supervisor, but
render it less suitable for instructional purposes. 1 3 4

Thus, in-house clinicians suffer the pressures of practice without the
intellectual or financial rewards. 3 5 Not only are the working conditions poor, the job itself is difficult:
Few are willing to recognize that the role of the fieldwork supervisor is indeed
a very difficult one; it requires the ability to abstract and theorize (as required
of the traditional teacher), the ability to translate theory into practical solutions so as to bridge the gap between
theory and practice, and a substantial
1 36
skill in interpersonal relations.

Thus, while close supervision by professors is central to the traditional
in-house approach, heavy reliance on supervision presents substantial
problems.
Professor Amsterdam raised this inherent difficulty in his keynote
address to the Clinical Teachers Conference in Boulder, Colorado in
1986.
The perspective that I want to suggest is that supervision, while a good
131. Nevertheless, "[t]he dynamics of the supervisory relationship are difficult to describe with any degree of precision." Hoffman, supra note 30, at 280.
132. Kreiling, ClinicalEducation and Lawyer Competency: The Process of Learning
to Learnfrom Esperience Through ProperlyStructured ClinicalSupervision, 40
MD.L. REy. 284, 297-306 (1981)(describing in detail the demands of the field supervisor's role and the importance of the supervisor-student relationship in the
process of learning from in the in-house clinic).
133. See id. at 316-17; Gee & Jackson, supra note 109, at 890-91.
134. Tyler & Catz, The Contradictionsof ClinicalLegal Education, 29 CLEV. ST.L.
REV.693, 701-02 (1980)(footnote omitted).
135. Id.
136. Kreiling, supra note 132, at 316.
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thing, can be too much of a good thing. Teaching and learning through the
intensive interaction of clinical teacher and student is an indispensable part of
the clinical method, but it is not the only part, and it can often be too big a
part. There is a real danger that, as we concentrate on it, improve our techniques of supervision, make it more effective, and find more satisfaction in it,
we will come to make it much too big a part indeed. There is a danger that we
will forget its inherent high costs and deficiencies, and focus solely on finding
ways to do it better, instead of trying also to find ways to do without it.137

Amsterdam stressed the financial, professional and personal costs of
intensive interaction with students. Supervision is not only dollar intensive, it takes faculty and students away from other efforts, 3 8 and
139
requires substantial intellectual and emotional energies.
Given all the difficulties that in-house programs have with supervision, how can placement with a field supervisor possibly provide a student with a high quality educational experience? The answer to this
question requires an analysis of how practice supervised programs can
use supervision differently than in-house programs. Supervision is
often used by in-house programs in place of alternative teaching methods.140 It is unrealistic to rely on supervision to do much when the
supervisors usually have full-time responsibilities that are in addition
to time spent supervising student interns. However, thoughtful clinicians have recently been advocating the restructuring of clinical teach137. Amsterdam, Keynote Speech at 1986 AALS National Clinical Teacher's Conference, AALS SEC. ON CLINICAL LEGAL EDuc. NEwsL, Sept. 1986, at 26.
138. Amsterdam noted that STANDARDs FOR APPRoVAL, supra note 26, Standard
405(e) will result in many schools' demanding scholarship from clinicians, and

clinicians' requiring time to write. Amsterdam, supra note 137, at 27. Standard
405(e) is the subject of further discussion in section VII.A.
139. Amsterdam warned that "the whole history of clinical education is eloquent that,
while the burnout which comes with advancing age can be alleviated, it cannot be
wholly avoided. A larger and larger percentage of clinicians is going to be looking
for alternative, less demanding-or at least periodically rejuvenating-teaching
formats." Amsterdam, supra note 137, at 27.
140.
[W]e often tend to exaggerate the importance of supervision because it is
usually the part of the exercise in which we are most active, certainly
the part over which we have the most control, therefore the part that has
been the principal focus of our attention as we have struggled to define
our own identity as clinical teachers, and therefore the part that we have
most articulately conceptualized. In fact, much learning and therefore
much teaching in any clinical exercise are not the direct product of
supervision.
Id. at 29. Amsterdam describes the other parts of the clinical exercise as:
(1) The student's initial assimilation of the problem and the process of
getting started in finding a conceptual framework in which to view it.
(2) The student's initial planning, and, if the students are working in
teams, the process or articulation and response between students.
(3) The student's performance, and the experience of it.
(4) The student's own perception of and reaction to his or her
performance.
(5) The student's self-critiquing and formal or informal peer critiquing.
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ing so that less emphasis is placed on supervision and more on other
methods.141 This trend, when adapted to practice supervision, suggests that concerns about supervision may be best addressed through
reallocating responsibilities borne by in-house supervisors to field
supervisors.
The perspective articulated by Amsterdam may be applied to practice supervised programs to open up new possibilities. If the only option were to require the same level of supervision from field
supervisors as is required of in-house clinicians, then the potential of
practice supervised programs would be open to serious question. However, practice supervised programs might take a more student-centered approach than in-house programs typically do. If it is possible to
restructure the role of the field supervisor to divide responsibility for
the students' learning among the field supervisor, the full-time professor, and the students themselves, then the field supervisor will not
suffer the same burdens as the in-house supervisor. 42 Following this
approach, the field supervisor would not bear the full teaching burden,
the law professor would not bear the burden of case supervision, and
the students would assume more responsibility for their own learning.143 This division of labor might have other benefits, such as
preventing faculty burnout and providing faculty time for reflection
and writing on important clinical issues. 44
141.

The first thing we have to do is to disabuse ourselves of the notion that
supervision is the clinical method. It is not. It is only a part of the
clinical program. There are other parts, and there is a vast potential for
developing other parts which are currently undeveloped.

Id.
142. This approach may at first seem similar to the case supervision approach. As is
explained shortly, there are important differences, notably that in this formulation the professor is not involved in the supervision of the students' case work
143. No specific division of responsibility is necessarily appropriate in all cases. However, it may make sense for the school to conduct instruction in lawyering skills
on campus before placing the student, and to enlighten the students concerning
this approach, and in some aspects of learning theory, during a course component
that is offered simultaneous with placement. The students' progress can be monitored by the professor through weekly written assignments and journal entries.
If they are reviewed and returned weekly, the students can be guided in achieving their educational objectives without interference in case supervision. The
school can prepare manuals designed to familiarize students with the program
and the placement. The agency can provide agency specific training. The students can advise both of weaknesses in training that need to be addressed. This
cooperative effort can work as long as it proceeds according to a master plan and
all work together.
144. One potential critique of this proposal can be gleaned from the literature:
It simply is not an adequate solution to divide responsibilities so that
substantive instruction and simulated exercises are given in the law
school classroom while practical training is provided in field offices. The
whole point of the clinical experience is to merge and intertwine the
substantive and procedural aspects. Separating these teaching functions
frequently leads to conflict between the "academicians" and the "practic-
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The practice supervised model provides students with opportunities to move away from the in-house model of supervision and to take
more responsibility for their own learning. The detrimental effects of
the traditional model, where responsibility for directing and evaluating the students' work falls primarily upon the supervisor, are
obvious.
As passive recipients of whatever shape or form the supervision takes, students are neither expected nor encouraged to participate actively in the process of their practical legal education. When students assume no affirmative
responsibility for structuring the supervisory role of the employer, they abdicate the power to influence the relationship in ways that could maximize the
educational value of their work experiene ....
Moreover, students lose a
valuable opportunity to develop a vital life skill-the ability to identify
what
145
they need and how to get it when their performance is on the line.

An alternative model of cooperative supervision has been proposed
which "contemplates an active interplay between the employer and
the student with responsibility for supervision divided between
them."146 That model suggests that the supervisor is expected to perform traditional supervisory functions of making assignments and
evaluating performance. However, when supervision is inadequate

"the student is expected to offset the employer's shortcomings
through reliance on the processes of Self-Assessment and Clarification."1 4 7 Thus, when direction is lacking, the student may be responsible for seeking clarification. When feedback is lacking, the student
may be responsible for focusing the supervisor on specific needs the

student has identified through self-assessment.

145.
146.
147.
148.

148

ing lawyers" and creates the impression in the students' minds at least,
that "theory" and "practice" are only distantly related.
Wizner & Curtis, Here's What We Do: Some Notes About Clinical Legal Education, 29 CLEV. ST. L. REV. 673, 682 (1980). I suggest that joining these functions in
clinicians leads to more conflict than separating them would. See infra section
VII.B for a discussion of clinical politics. Any misconceptions created in the students' minds can be corrected through class discussion.
Alexander & Smith, A PracticalGuide to Cooperative Supervisionfor Law Students and Legal Employers, 29 LAw OFF. ECON. & MGMT. 207, 209 (1988-89).
Id.
Id. at 210.
Id. at 210-11. Thus, this approach fits well with the externship, perhaps more
common in past years, whose primary purpose was client service. The supervision provided in that setting has been described as follows:
Theoretically, the attorneys are also expected to supervise the students
working in the office. Actually they do not. What happens is that those
students who are interested in getting help take advantage of the attorneys' open door policy. They frequently have conferences with one attorney or another and go over their work or discuss case strategy. The
remaining students work on their matters by themselves and rarely seek
out supervision. Students working with attorneys on more complex
cases, however, are provided considerable supervision.
Swords, The Public Service Responsibilities of the Bar: The Goal for Clinical
Legal Education,25 U. MIAM L. REV. 267, 267 (1971). When the various responsi-
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Can the volunteer supervisor handle certain responsibilities, while
the students and the full-time faculty handle others? If such a methodology can be developed, practice supervised programs could become
good environments for students to learn how to learn. Greater emphasis on student responsibility for their own learning could be good
preparation for the learning they will do in practice. Students would
need encouragement to accept this role shift in legal education, because it is so different from the usual passive role taken in law school.
The students' need could be addressed through classroom training and
written materials designed to encourage students to be more assertive
with their supervisors when their supervisors deviate from models
that they learned in law school, and to take responsibility for their
own learning, with a field component designed to permit students to
apply those lessons in the field.149 Students who have successfully adjusted to this approach might be used as teaching assistants, or be
paired with students entering the process, so that they can assist their
fellow students in making the adjustment.
The fact that a supervisor is a practitioner rather than a member of
the full-time faculty should not, in itself, create panic.150 Practicing
bilities of the participants are explicit, it is less likely that students will fail to
receive supervision when they need it. When occasions for supervision are limited, the students will have more opportunities to take responsibility.
149. The unfamiliarity of this role must be recognized and addressed.
One of the most difficult problems in assuring the quality of student
work is that almost all traditional-age students and many adults have not
yet learned how to take initiative in defining their goals and in the setting of appropriate expectations for their own learning. This problem is
compounded if the faculty are disinclined to allow the learners to take
such initiatives.
The key to the student's being a guarantor of quality assurance in
experiential learning, we would argue, lies in the ability of the faculty
and field personnel to strengthen the student's capacity for self-direction. Students must be assisted in achieving self-awareness, clarifying
purposes, setting goals, and developing strategies for reaching goals.
Shipton & Steltenpohl, Se~f-Directednessof the Learneras a Key to Quality Assurance,in DEFnING AND ASSURING QUALIrY IN EXPERiENTiAL LEARNiNG 11, 14
(M. Keeton ed. 1980).
150. It may be that the level of concern raised by student exposure to field supervisors
reflects a larger weakness in legal education, the failure to articulate criteria for
measuring student competence.
Law schools appear to have proceeded on the assumption that as long as
the faculty is composed of persons who have high standards and have
demonstrated competence, it is reasonable to assume that an individual
student is competent if his or her products have been assessed and found
adequate by twenty to thirty different law teachers in a variety of contexts over a three year period.
Anderson & Catz, Towards a ComprehensiveApproach to ClinicalEducation. A
Response to the New Reality, 59 WASH. U.L.Q. 727, 733 (1981). This substitute for
measuring student competence tends to break down in the context of practice
supervision. Field supervisors are suspect because they are not members of the
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attorneys are not unsuited by experience, temperament, or other immutable characteristics, to be good teachers. In fact, such an attack,
when advanced too vigorously, cuts against professional clinicians, because it demeans a significant job credential: experience in the practice, including experience in supervising others. Since professional
clinicians, as a group, have different, and in traditional terms, worse
academic credentials than regular faculty, their practice experience is
a particularly important credential to their claim to professional status.151 Practitioners do not inevitably fail to reflect on or generalize
from their experiences, and they do not necessarily teach students
shortcuts, bad practice, or to maintain the status quo.152 Even where
practitioners exhibit such limitations, the problem can be dealt with
through measures short of abolishing the program or requiring fulltime faculty to supervise field supervisors.
Weak field supervision is not always the serious problem that one
might expect.153 Even assuming an absence of supervision, role assumption provides educational benefits.'5 4 Moreover, there are three
dynamics of practice supervised programs that help students who experience weak supervision. First, students in practice supervised programs are less reliant on field supervisors to achieve educational
objectives than are students in-house. The adoption of student-cen-

151.

152.

153.
154.

faculty, the select group whose common judgment is relied on in the absence of
articulated criteria.
Pepe has suggested that clinical teachers are not only different, but inferior to
regular faculty. "Many are undistinguished in either their academic or practice
backgrounds and are considered of lesser intellectual merit than the average
traditional law teacher." Pepe, supra note 83, at 334.
Some would disagree, and argue that supervision by a law professor has special
educational value.
[Tihe student has an opportunity to observe the thought processes and
operating methods of a unique kind of lawyer, the law professor, whose
profession requires more of the scholarly overview than the practitioner's pragmatism. The legal scholar takes a greater interest in, and
responsibility for, the functioning of the entire system than the practitioner usually does.
Silverberg, Law School Legal Aid Clinics: A Sample Plan; TheirLegal Status, 117
U. PA. L. REV. 970, 977 (1969). Even if this is true, there is reason to doubt that
most clinicians are in fact legal scholars.
Approaches that enhance programs without additional case supervision are the
subject of Part V.
Even without supervision, role assumption provides knowledge about
the skill and some degree of comprehension.
Role assumption can accomplish a second objective of imparting
knowledge about aspects of the legal environment with which the student has contact.... The acquisition of knowledge in a role assumption
is inevitable to a certain extent since students will invariably learn about
whatever they encounter, but this process can be enhanced by
supervision.
Hoffman, supra note 30, at 286.
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tered learning objectives serves to render poor supervision less problematic. Second, since students in the practice supervised clinic are
explicitly given more responsibility for their own learning, the problem of poor supervision is not just an obstacle, it is an opportunity for
the student to learn how to recognize and deal effectively with the
problem. If learned, this lesson will prepare students for life after
graduation, when they are sure to run into poor supervision with some
frequency. Third, the role of student can itself be an important aid to
students who experience weak supervision because it frees them from
the constraints that those new in a job might feel about asking questions, or otherwise displaying their ignorance. 155
B.

An Evaluation of Other Concerns

The suggestion that practitioners are not as open to allowing students to question their strategy and techniques has been made.1 56 Can
it be that professors are more open to challenge than field supervisors? Logic seems to dictate otherwise. The in-house clinician has
more to lose than the field supervisor when his or her approach is
questioned, because educating the student is the in-house supervisor's
major responsibility, while it is only part of the field supervisor's
role.15 7 Moreover, the dynamics of practice supervised programs support critique. Students may have outside encouragement from the
program director to challenge field supervisors, while students have
no outside assistance in challenging their in-house professor. Further,
students may correctly believe that the in-house professor's admonition "challenge me" is merely a set-up.
Similarly, claims that in-house programs provide better forums for
encouraging students to challenge the system seem counter-intuitive.
In practice supervised clinical programs, students are placed inside the
system, and are therefore in a better position to critique the problem
areas in real practice than are students who practice in the artificial
environment of the in-house clinic. Placement in a local prosecutor's
office, for example, may provide real insight into the problems that
the criminal justice system faces on a daily basis. An in-house clinic
155. 'Even students have to be encouraged to make full use of the potential benefits of
their student role. Law teachers are struck by how early in their careers many
students find it difficult to admit to not knowing the answers." Meltzner, Rowan
& Givelber, The Bike Tour Leader's Dilemma; Talking About Supervision, 13
VT. L. REV. 399, 410 n.20 (1989).
156. Field supervisors may not be "sufficiently open to allow students to question
freely the strategy and techniques utilized to further client goals." Rose, Legal
Externships: Can They Be Valuable ClinicalErperiencesForLaw Students?, 12
NOVA L. REV. 95, 104 (1987).
157. Condlin suggests that students are not good critics of their professors and that
"teachers have the upper hand, and often use it to suppress nonconforming

views." Condlin, supra note 39, at 55.
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does not expose students to this reality in the same way that placement inside that system does; therefore, it cannot give students similar
insights. Finally, it should be recognized that getting law students to
challenge the system or anyone in it today may be quite an achievement, wherever it occurs. Law students today do not want to shake up
the system; they want to make it in the system. Most no doubt come
to law school with the predisposition to uphold the system, and their
education and socialization in law school only reinforce it.158
There is nevertheless a valid concern about the effect that the field
supervisor's other responsibilities will have on the priority they give to
their role as a teacher.159 Critics note that the education of students is
often not the highest priority in the offices in which they are placed.
Volunteer supervisors who may be responsible for large caseloads
sometimes use students in ways designed to satisfy the service needs of
that office, not the students' educational objectives.160 However, field
supervisors are usually volunteers,161 and those who have volunteered
presumably have some interest in working with students, and might
even be looking forward to teaching for some of the same reasons that
clinicians left practice for teaching.162 The widespread use of practicing lawyers as adjunct faculty in more traditional courses suggests
that the law schools have some faith in lawyers' abilities as teachers.
The knee-jerk rejection of a role for practitioners in legal education
appears to be the result of "academic arrogance." 63
These concerns are said to reflect "a fundamental conflict of goals
exist[ing] in many placements"164 between the field supervisor (who is
loyal to office goals) and the student (who is primarily interested in
educational goals) and an inherent flaw in the educational potential of
158. Halpern, supra note 105, at 390.

159. See GUIDEINES, supra note 31, at 116.
160. To the extent that students can make some concessions to service, but secure
employment in the office upon graduation, students may not be unhappy with the
compromise.

161. "Virtually all field supervisors-the 'adjunct' clinical faculty-work for free, and
amounts paid in those few instances where payment is made is more token than
real." Stickgold, supra note 5, at 301 (footnote omitted).
162. While some supervisors have little interest in teaching, or are simply not very
good teachers, they can be identified and removed from the supervisor's role, provided the effort is made to monitor this aspect of the program.
163.
That "arrogance" seems to demand that law school faculty control every
aspect of the student's learning; that faculty should review all work done
by the students in the field, even overruling the judgments and decisions
of the field supervisor, that field supervisors presumptively do not know
how to teach, do not want to teach, or teach the wrong things; that law
faculty know more about anything of teaching importance than the

supervisor.
Stickgold, supra note 5, at 317.
164. Rose, supra note 156, at 104.
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externships.16 5 The schools' leverage in this tug-of-war has been questioned because supervisors are usually not compensated. While this
critique has some validity, it is often overstated.166 The conflict between service and education is not unique to practice supervised programs, it is inherent in all live-client clinics.167 Extreme responses to
this conflict are not appropriate, 168 because it is not a problem to be
1 69
solved, but a tension with which all live-client programs must live.
The best way to deal with this concern is to identify where identities of interest exist, and exploit them. Both the school and the office
in which the student is placed share the goals of client service and the
effective functioning of the office. How can the students' experiences
be structured to allow them to achieve their educational objectives
while providing service and not, disrupting the functioning of the office? Which educational objectives can most reasonably be achieved,
and which are unreasonable, given the dynamics of the office? Conflicts with the placement can be avoided or minimized by adjusting
educational objectives in ways that take the realities of the situation
into consideration. In addition to adjusting educational objectives to
take better advantage of the placement, how should a practice supervised program proceed? What other common interests can be identified and emphasized?
165.

Law schools place students in law offices to provide them with valuable
educational experiences. The law offices, on the other hand, participate
in externship programs to obtain assistance with their own caseloads.
For many site supervisors, the balance between training students and
receiving assistance in practice must tip in favor of practice. This perspective limits provision of the systematic, thoughtful supervision and
evaluation which should occur in an externship placement.

Id.
166. "(I]n almost every outside placement there arises an irreconcilable tension between the demands of clients and the education needs of students." Wizner &
Curtis, supra note 144, at 681.
167. "As clinical programs began operations, almost at once questions were raised
about the assumption that the goals of service and education are compatible."
Grossman, supzra note 32, at 176.
168. It is not appropriate to label limitations on clinical program caseloads as "intellectual elitism." See id at 174. It is also improper, however, to limit the students'
clinical experience so that no client service results.
169. The suggestion, in Wizner & Curtis, supra note 144, at 681, that "from the students' perspective these tensions can be resolved better in a law school program
than in actual law offices" strikes me as more of an article of faith than an objective truth. What resolution is "better" from a students' perspective? The field
supervisor may indeed be less attuned to the students' limitations, but this could
lead to a better, not a worse, clinical experience. To succeed, students with a less
attentive supervisor will have to develop assertiveness and interpersonal skills
that may serve them well when they enter practice. Certainly in practice we
expect them to encounter inattentive supervisors (that, after all, is the basis of
the critique). Which students will be better prepared when that occurs? How
well prepared will students be to deal with future inattentive supervisors if their
in-house supervisors gave them little opportunity to develop assertiveness skills?
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Field supervisors have some good reasons for supporting the educational development of their student interns. Under applicable student
practice rules, the supervisor may be immediately responsible for the
student's work. An educated student will be less likely to make mistakes. Better trained students can better assist in handling a heavy
workload. The field supervisor may also give the student's education
priority if the office is recruiting the student. Placements often recruit students who intern there. An internship allows the prospective
employer to observe the prospective employee in action without making a commitment beyond the period of the internship. It is in the
prospective employer's best interests to give the prospective employee
as many demanding tasks as possible so the intern's abilities can be
accurately assessed. Moreover, since the office is recruiting within the
ranks of its interns, and can expect to hire at least some of them, it is
in the agency's interest to train them all well; effective recruiting may
involve providing adequate training and supervision so that the intern
will want to work at the placement in the future. Furthermore, the
supervisor may value the opportunity to work with the student because teaching can give new meaning to what might otherwise be the
repetition of a routine caseload. Thus, the inherent conflict between
service and education in practice supervised programs is not a fatal
flaw.
Externships have also been criticized because "[s]tudents in externship placements frequently have very little contact with clients or
other actors in their cases"'170 and because "[tloo often in externships,
students are given only a piece of a case to work on and the work may
include only legal research."171 At the farthest end of this spectrum
lies "the mythical student who spent his or her entire semester xeroxing depositions, getting coffee for lawyers, or reading Ross MacDonald
in the firm library."172 These problems are not serious because, if the
school is serious about its program, it can assure that these kinds of
problems do not exist, or do not exist for very long. Activities can be
effectively monitored through time and activity reports which, when
properly kept and promptly reviewed, will indicate a problem and permit an immediate response. Moreover, concerns about students not
170. Rose, supra, note 156, at 105.
171. Id. at 104.
172. Stickgold, supra note 5, at 319. While this student may be mythical, at least in
programs that monitor their students' activities, the stereotype has apparently
made a significant impact on regulators. The Consultant indicates that interpretation 2 was adopted to respond to concerns such as: "Is the law student only
present to perform those tasks that the British press has suggested will be Prince
Edward's duties in assisting Andrew Lloyd Weber- fetching coffee or tea, copying
legal materials, filing papers, and carrying briefcases? These have been concerns
of many legal educators." White, supra note 17, at 319. How familiar with field
placement programs are the legal educators who harbor these concerns?
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being involved in worthwhile activities tend to ignore the fact that students can and usually do object to being given menial tasks. The program director can provide any additional support the student needs to
alleviate concerns about the quality of tasks assigned. If there is a
genuine problem concerning availability of work for interns, the
placement simply may not be suitable for a practice supervised clinical
program. If the placement does not offer good opportunities for students, another placement should be located. If the school is in a rural
area that simply does not offer good placements, the in-house model
may be a more appropriate alternative.
The real problems lie on the other end of the experiential spectrum. Because third year students are so much like recent graduates,
there is sometimes a tendency to give them too much responsibility.
Care must be given to the monitoring of students in the placement so
they do not abandon the classroom for the courtroom. Students anxious for trial experience must be monitored so they balance their new
responsibilities in the office with their ongoing responsibilities at
school. Again, this is not difficult to do, but the school must have an
effective monitoring system. Such systems are the subject of the following section. There is also a concern that students' enthusiasm may
exceed their actual abilities. Students may be given too much responsibility before they are ready to handle it. This is a danger because the
public agencies in which the students may be placed may be chronically understaffed, especially at certain times of the year, for example,
around the time of the bar examination. In situations where the
agency hires most of its entry level people right out of school, and has
a high turnover, the agency may be attractive to students because of
job opportunities. However, those very same factors may mean that
the student may not be well supervised during the externship. Indeed,
some students may be supervised by new lawyers who were last year's
externs. This is not as bad as it sounds.1TS Where the new lawyers
practice only in a limited area, such as the division of a prosecutor's
office that specializes in DUI prosecution, even new lawyers may become very good at what they do in a short time. Such placements provide good opportunities to do trial work, but no supervision by
experienced lawyers because lawyers in the division aspire to become
felony prosecutors and accept such a promotion as soon as it is offered.
173.

Having seen students outnumber staff attorneys 35 to one in our own
neighborhood office in Cambridge, which deliberately encourages a good
deal of student responsibility for each case ... I have become less and
less worried that the client will get a bad deal .... The real problem for
legal education, therefore, is not avoiding disasters for the clients represented by students. The problem is in the regular failure of a student to
learn as much as his case has to offer.
Ferren, The TeachingMission of the Legal Aid Clinic, 1969 LAW & Soc. ORD. 37,
46.
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Lack of experienced supervisory staff alone should not disqualify
these placements from use in practice supervised programs. Students
in such placements learn about the real pressures of practice, learn to
allocate their time and energies, and learn to make decisions and to
take responsibility for their actions.174 While placement with last
year's graduates may cause some educators to shudder, students often
report that such placement was the best experience of their law school
career. The challenge for the practice supervised program is to prepare the student to handle responsibility and to ensure that the student is learning from the experience.
Students are given more responsibility in practice supervised programs than they are in other clinical models. While most in-house
programs are designed to prepare students for the practice of law, inhouse clinics often do not actually expose their students to the real life
demands of law practice during the clinical experience. In order to
make it possible to focus on education, service demands on the program must be kept in check. Case selection in in-house clinics tends to
be responsive to concerns about the manageability of cases and their
value as teaching vehicles, rather than the concerns about economics
and service delivery that dominate the practice in real private and
public law offices. Although careful case selection can provide educational benefits, the fact that a clinic serves real clients does not ensure
that the student's experience in the program will be realistic.175 For
example, students may learn much if they spend all semester working
on just a few cases, but they may get a somewhat distorted view if they
take their clinical experience as representative of the dynamics of an
actual law practice. They may not learn the skills needed to balance
the competing demands of practice or even that such balancing is necessary. Students in practice supervised programs may thus have
learning opportunities that are not otherwise available in law school.
It might be argued that university legal education has replaced
community based legal training. Similarities between apprenticeship
and practice supervised programs have been noted by those who seek
174. Thus, such experiences prepare students for the demands of practice. The fact
that law school generally does a poor job of preparing students to handle a
caseload as well as a case has been noted.
Law schools expend little or no effort preparing students to deal with
life in an adversary system.... We find with shock and amazement that
they are not prepared at all for dealing with the actual stress of handling
not one case at a time, but twenty. They are unprepared to live a life in

which you do not sit quietly in a library or even in an examination room
for three hours, but instead a life in which research must be done in
short periods of time, the telephone interrupts you constantly, and you

rarely have the luxury of dealing with one matter at a time.
Conference, supra note 4, at 13 (comments of Roberta Ramo, Esq.).
175. "There is a sense of the 'sheltered child' in many simulation and in-house programs." Stickgold, supra note 5, at 315.
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to exclude practice supervised programs from the law school. This reaction places too much emphasis on the similarities between practice
supervised programs and apprenticeship, and ignores several important points. First, there are dissimilarities between practice supervised clinical programs and apprenticeship. Practice supervised
programs are educational programs of law schools and, if schools pay
attention to those programs, they can structure and oversee them in
ways that ensure that the kinds of weaknesses that were reported in
the apprenticeship system, such as too much time spent carrying a
briefcase, do not occur in these programs. Second, practice supervised
programs are only a small part of the larger law school educational
program. No matter how different they are from the model some believe legal education should follow, they represent only a short detour,
not a wrong turn. The diversity they provide enhances the total law
school program. Finally, practice supervised programs should be
judged on their merits, not based upon their similarity to an approach
to legal education that is no longer officially approved.
There are those who insist that even if practice supervised programs could become good learning environments, they are not worthy
of academic credit.176 This argument is based on a view of education
that discounts or completely ignores the learning that is occurring in
practice supervised programs. This argument tends to focus more on
the resources that the school is putting into the program than on what
the students are getting out of it. It is true that law schools usually
must expend less resources on practice supervised clinical programs
than they would have to expend to operate case supervised or in-house
programs. There is nothing inherently wrong with the decision not to
spend each tuition dollar paid for the program on that program. Certainly such a standard is not applied in other legal education contexts.
If traditional courses were judged on that basis, law schools would be
forced to undergo radical change. The large classes typical of many
schools, especially during the first year, would have to be abolished, as
would the small seminars those large classes make possible. It is clear
that law schools would never accept such a standard; therefore, it
should not be used to judge practice supervised programs.
The question whether academic credit should be granted for work
176.

Sending students out to a legal aid office to do routine chores and report
back to a faculty member periodically may add to the students' personal
growth as all new experience does, but it is not within the definition of
education for academic credit. Academic credit has to do with the systematic and measurable accumulation of knowledge and development of
skills; if it were otherwise, then all law firm employees would draw
credit ....
If true clinical education is to be offered to law students
generally it will cost vast sums of money, which clearly are not
forthcoming.
Haskell, Legal Education Can Be Cheape, Quicker and Better, 22 CASE W. RES.
L. REv. 515, 517 (1971).
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done under the supervision of a field supervisor who is not a member
of the full-time faculty has also been raised. A representative statement of the case against credit comes from Professor Sch6n, who addressed the question in the context of field experiences at M.I.T.'s
School of Architecture and Planning.
It seems to me, first of all, important to separate out the question of credit
from the educational utility of an experience. All of life is potentially education and need not on that account receive academic credit. What should be
credited is the student's acquisition of knowledge, new for him, which it is the
business of a particular degree program to help the student acquire-knowledge, that is, in the sense of information, theory, skills for inquiry, and most
especially competence at the building of new theory. The student should be
able to signify his new knowledge through performance-tests, papers, discussions-which faculty members certify. Moreover, faculty should not only
function as gatekeepers for credit but should be closely engaged with students
in the task; otherwise, faculty are thrust into a merely regulatory role which is
at odds, it seems to me, with the functions of a university. Faculty should be
charged with helping students acquire knowledge, not merely with judging
after the fact whether they have done so.1 7 7

Do practice supervised clinical programs meet this test of faculty involvement in acquisition of knowledge? Although they involve
faculty in design and general oversight, they consciously exclude the
professor from case work. Is this type of oversight enough of a role to
meet the standard articulated by Sch6n? Perhaps not.
On these criteria, students should not receive academic credit for field experiences in which university faculty are peripherally involved or in which they
play only the gatekeeper role. It does not improve matters for students to be
required to keep diaries or logs, to prepare evaluative papers, or to participate
in concurrent seminars of the kinds often associated with such activity. The
task of helping the student make sense of his experiences in the field and his
efforts at intervention is an extraordinarily difficult intellectual task, for
which there exists very little helpful theory, and it requires the main 1atten78
tion of a faculty member whose gifts and interests run along this line.

Thus, the case supervised approach would probably pass muster under
such an analysis, but the practice supervised approach probably would
not.
Similar arguments have been advanced in the law school context.
Dean Milstein, at a recent AALS-ABA workshop, suggested that the
experience a student receives in externship programs is itself not
creditworthy.79
I would suggest, however, that the award of credit is proper, even
177. D. Sch6n, Field Experience and Professional Education in M.I.T.'s School of Architecture and Planning 61-62 (Aug. 1974)[hereinafter D. Sch6n, Field Experience](unpublished manuscript available in University of Nebraska Law College
Library).
178. Id. at 62. Schbn subsequently made significant contributions to the literature in
this area. See, e.g., D. SCHON, EDUCATING, supra note 84; D. SCHON, REFLECTIVE
PRACTITIONE, supra note 84.
179.
I guess the question that I would ask is should the award of academic
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in the absence of faculty involvement in student case work. Credit is
an artificial construct which, as Sch6n notes, is not based exclusively
on the educational utility of a situation.18 0 The amount of learning
associated with a unit of credit is highly variable from instructor to
instructor, from campus to campus, from subject to subject, and its
value varies from time to time.' 81 Thus, the decision concerning what
is creditworthy is not tied to some fixed quantity of teaching or of understanding. It is ultimately a question for law schools and regulators
to decide. Old understandings of credit should not be applied mechanically to new programs.
What should guide regulators and law schools in deciding whether

non-traditional law school programs should be creditworthy? The history and purpose of credit in post-secondary education will provide
helpful insights. A look there should convince them that their decision should be guided by practical concerns, not constrained by the
traditional view of credit developed in the context of classroom
courses. The only limitation on their decision is that it must remain
within the bounds of public acceptance because, "[]ike the dollar, the
academic unit of credit is valuable only as long as people have confi-

dence in

it."182

The concept of academic credit is a relatively recent creation. It
was not completely accepted in higher education until the beginning
of this century. Before then, the university curriculum was fixed so
that the concept of credit was unnecessary. 183
The concept of credit has undergone significant changes in recent

180.

181.
182.
183.

credit mean that the school can certify not just that the student has
learned something but that he or she has been educated.
The experience itself is not the creditworthy event. There needs to
be a distinction, I think, between the experience and the learning. The
question is, I think, given the experience, what does the school do to
direct the student's learning from the experience?
AALS/ABA Joint Site Evaluation Process Workshop, AAIS Annual Meeting
(Tape 12, 1990 Conference Audio Cassette).
The system of credits has become an important device for allocating financial and
personnel resources to instructional activities, for setting fees, and for comparing
educational costs but "the credit as a unit of educational output is as poorly defined as the degree." Warren, Awarding Credit,in PLANNING NON-TRADITIONAL
PROGRAMS 116, 143 (K. Cross & J.Valley eds. 1974).
Cross & Valley, Non-TraditionalStudy: An Overview, in PLANNING NoN-TRADITIONAL PROGRAMS, supra note 180, at 6-7.
Id. at 6.
Id. See also Warren, supra note 180, at 118:
Thus credits have derived their meaning entirely from the degree. Once
qualifications for a degree are established, the definition and use of credits are arbitrary procedures for the purposes of permitting educational
activities to be quantified for management and accounting reasons and
for indicating the progress each student has made toward a degree.
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years. In undergraduate institutions, the award of credit for off-campus work has developed along four tracks:
(1) study sponsored by educational institutions; (2) interinstitutional examination programs such as the College Level Examination Program (CLEP);
(3) credit recommendations for extrainstitutional instruction such as courses
and training programs offered by business, industry, and the military, and
(4) nonsponsored experiential learning such as job experience, self-directed
learning and so on.1 8 4

Practice supervised clinical programs fall into the first category, the
least radical of the four types of credit to win at least some acceptance
in the undergraduate curriculum. Law schools do not award credit for
any of the types of activities included in the second through fourth
categories. This is true although work experience outside sponsored
programs, or experiences in educational programs not affiliated with
the law school, might increase the student's competence to practice
law. Thus, it is clear that even an extension of the concept of credit to
include work in practice supervised programs is only a modest extension of the traditional concept of credit, and falls far short of what has
been found acceptable in the undergraduate context. This suggests
that the traditional classroom curriculum is more firmly established in
law schools than it is in the undergraduate curriculum. This presents
what some might consider an irony: life experience credit is available
towards a liberal arts degree for demonstrated ability, work experience, and technical training obtained outside of school but is not available towards a degree in law school, where one might expect
demonstrable increases in professional competence to be more highly
valued than they would be in a liberal arts context.
The extension of the traditional view that I suggest is to award
credit for work in a law school program that is designed, operated and
monitored by the faculty. The award of credit will help the law school
address problems that a more limited view of credit will permit to go
unsolved. It will allow the law school to take a broader view of its
responsibility for training lawyers.185 However, that does not mean
184. Martorana & Kuhns, The Politicsof Control of CreditForExperientialLearning,
in TRANSFERRING EXPERIENTIAL CREDIT 1, 3-4 (S. Martorana & E. Kuns eds.
1979)(citation omitted). These authors suggest that "[o]rganizational and group
alignments on credit for experiential learning appear to be based less on questions of its educational merit than on its likely impact on the status of these organizations and groups." Id. at 11.
185. For example, law schools have generally left the question of where the student
would practice to the student and the placement office. However, law schools
could take a different approach.
Exploring these different ways of being a professional-especially
through practical experience-seems to us to be a necessary part of professional education. It provides students with opportunities to taste their
own reactions to various activities, roles, situations, and relationships
and to find out what parts of the self are evoked. Inevitably, they begin
to gravitate towards some activities, roles, and relationships and to avoid
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that credit has not been earned. Practice supervised programs are demanding of student time and attention, and despite the suggestions of
some critics that they are worse than no program at all, they provide
students with valuable learning experiences.
The decision to make a distinction between learning from experience and learning from teacher direction, and to argue that credit is
properly given only for the latter, exemplifies the overvaluation of
control and the devaluation of experience that have been in evidence
both among some faculty and in the accreditation process. This overvaluation of control and devaluation of clinical experience is not a
phenomenon unique to externship programs. The conflict between
traditional education and clinical education has been falsely characterized in terms associated with gender hierarchy. This false characterization has been described as follows: "Clinical education concerns
people, unstructured situations, and feelings, all of which in our culture are generally associated with being female. Traditional education
concerns abstractions, structure, and reason, all of which are associated with being male. Those associations contribute greatly to the
unoriginality of clinical education." 86 Professor Tushnet suggests
that "[t]here are two possible responses to marginality":18 7 "Clinicians
could say that clinical education is less female than it appears. This
defensive posture claims that clinical education does just what traditional classroom instruction does; they could assert the positive value
of femininity over the negative masculinity of the classroom."1 88
I suggest that in-house clinicians have largely chosen the first response, and that the regulatory efforts discussed later have reflected
this choice as well. Those efforts have attempted to make clinical programs more structured and more faculty controlled. The suggestion
that it is the classroom work associated with the more unstructured
placement experience that gives the programs their "real" value is
characteristic of the attempt to escape from the marginality of clinical
education by adopting a more masculine approach. A clear example of
this is the way that externships were described at a recent AALSABA meeting:
I like to think of the field placement as the equivalent of the textbook, the
others; they begin to resolve tensions evoked by activities, roles, and relationships that stir up conflicting feelings, and they tap unresolved personal issues. A professional school not only can but should guide and
facilitate this process.

Singer, ProfessionalSocialization and Adult Development in GraduateProfessional Education, in BuILDING ON EXPERIENCES IN ADULT DEVELOPmENT 45, 48
(B. Menson ed. 1982). A discussion of ways that practice supervised programs can
solve problems facing the law school follows.
186. Tushnet, Scenes from the Metropolitan Underground. A CriticalPerspective of

the Status of CainicalEducation, 52 GEo. WASH. L. REV. 272, 275 (1984).
187. Id. at 276.
188. Id.
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equivalent of reading the case, it is the beginning point for education, it is not
the education itself. And I don't think it can be delegated from the law faculty
to some person outside the law school. 1 8 9

Dean Milstein argues that until the less structured clinic experience
can be transformed into a replica of case teaching it should not be worthy of credit. This suggests that he and perhaps many others are unwilling to recognize the placement experience for what it is and will
see it only in terms of the raw material it may provide the teacher.
This view denies the female nature of clinical teaching and much of
the value of field placement.
My defense of practice supervision is based on the inherent value
of the programs and their potential to solve problems law schools now
face. My defense does not deny the importance of enhancements that
can assist students who need help structuring or processing their experience. It does, however, deny that the assistance given students in
structuring and processing their experience is the only value these
programs offer. The non-traditional objectives and other possible applications of the technique discussed here are examples of the new and
different contributions that the practice supervision approach can
make to legal education.
The concept that only close work with regular faculty is
creditworthy will inevitably require schools to face the question of
what to do about finding faculty "whose gifts and interests run along
this line," as Schbn characterizes faculty willing to work closely with
students in connection with their field experiences. The problems
that this lack of faculty has created in legal education are the subject
of Part VII, but for current purposes, suffice it to say that problems
are created when the interests of traditional faculty do not "run along
this line."190 The hiring of new faculty with different credentials, in189. E. Milstein, Remarks at the AALS/ABA Joint Site Evaluation Process Workshop, AALS Annual Meeting (Tape 12,1990 Conference Audio Cassette). Dean
Milstein is of course not the first to make this analogy.
Each clinic case may be taken by the student to the classroom of the
professor dealing with the subject under which the case logically falls.
The clinic thus becomes a "case book"-not, however, of dead letters descriptive of past controversies, but always of living issues in the throbbing life of the day, the life the student is now living.
Rowe, Legal Clinics and Better Trained Lawyers-A Neccessity, 11 ILL. L. REv.
591, 607 (1917).
190. Schn anticipated some of these concerns. He recognized thatGraduate and undergraduate students vary greatly in their ability to be
articulate about field/academic dialogue and about the fundamental inquiry in which they are engaged .... The question is whether the student
may be helped in this process.
The very question poses a dilemma. If it is of the essence of the discovery that the student learns to use the field/academic dialogue to become active in relation to his own learning, what kind of "help" could
enable him to do so? What kind of help would not carry with it the
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terests, and responsibilities has led to tensions between the two types
of faculty. I later suggest that practice supervised programs can provide a solution to this problem. A narrow view of credit would prevent the school from using the practice supervised program as part of
a solution to that problem.
Practice supervised programs also provide the law school with a
possible solution to another significant problem: the widespread dispersion of its students to completely unsupervised clerkships. Students clerk primarily because they are bored with law school. There is
some literature attesting to the fact that boredom is a significant and
constant problem, particularly in the third year.19 1 Many if not most
students have created their own extracurricular solution to this problem: they clerk during the school year and the summer for local attorneys. 92 Part-time work during law school is common, and commonly
condemned. However, "recent empirical studies suggest that parttime work during law school is not only not harmful to a law student's
learning, but may in fact be beneficial."1 93 The challenge is not to find
ways to eliminate part-time work, but to find ways to make such work
contrary message of submission to someone else's notion of what is good
for you?
This seems to me to go to the heart of what may be involved in effective "advising" and even in certain elements of effective teaching....
This would mean... hiring, promotion and tenure decisions reflect a
priority on this type of competence. Traditionally, faculty members primarily interested in field experiences have been peripheral members of
the Department.
D. Sch6n, Field Experience, supra note 177, at 56-59. Practice supervised programs attempt to address this dilemma by limiting the advisory role of the faculty
member to some degree, and by using readings and class discussions instead of
intensive one-on-one meetings with faculty advisors. For a further discussion of
program enhancements, see Part V.
191. See, ag., H. PACKER & T. EHRLICH, NEW DIRECTIONS IN LEGAL EDUCATION 32
(1972)("No law faculty has succeeded in revamping the second and third years to
eliminate the tedium."); Doyel, The ClinicalLawyer Schoo" Has Jerome Frank
Prevailed? 18 NEW ENG. L. REV. 577, 582 (1983)(citing surveys on boredom and
quoting from the Michelman Report); Dunne, The Third Year Blahs: Professor
FrankfurterAfter Fifty Years, 94 HARV. L. REv. 1237, 1240 (1981)(reprinting a
memorandum written by Frankfurter confirming that the third year is "largely a
bore"); Gellhorn, The Second and Third Years ofLaw Study, 17 J. LEGAL EDuc. 1,
2 (1964). Boredom has been given at least partial credit for fueling the demands
for clinical studies in the 1960s. See R. STEVENs, supra note 120, at 216.
192. The Consultant noted that "during the regular nine-month academic year many
students are employed on a part-time basis working with law firms and in law
related activities, especially those connected with the courts. During summer,
many, if not most, law students now serve as summer clerks." White, supra note
17, at 318.
193. Meltsner, Rowan & Givelber, supra note 155, at 414 n.26 (citing Pipkin, Moonlighting in Law Schoo" A Multischool Study of Part-TimeEmployment of FullTime Students, 1982 Am. B. FouND. REs. J. 1109,1162 and Ziliman & Gregory,
Law Student Employment and Legal Education, 36 J. LEGAL EDUC. 390 (1986)).
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even more beneficial to students. 9 4 I suggest that the most promising
solution to this problem is to integrate off-campus work into the law
school curriculum, and that the best vehicle for accomplishing this
goal is the practice supervised clinical program.
A great deal of the learning occurring while students are in law
school is occurring completely outside the control of the law school. 195
Practice supervised clinical programs provide the best opportunity
available for law schools to exercise control over that off-campus
learning. This opportunity has been largely ignored. Like clerkships,
practice supervised programs are attractive to law students who are
tired of the law school routine and yearn to begin to apply what they
have learned. However, they offer the school the opportunity to exercise more control over off-campus learning than is possible when students clerk. Evaluation of the creditworthiness of practice supervised
programs should be viewed in this context.
The position that practice supervised programs are creditworthy is
consistent with current practices in legal education. If practice supervised programs were denied credit because a field supervisor, rather
than a member of the full-time faculty, was involved in case supervision, it would be inconsistent with the way adjunct faculty have traditionally been used in legal education. A double standard may exist.
For example, an outside individual who may not be trusted to supervise one student working on that individual's own cases may yet be
judged competent, once designated an adjunct faculty member, to
teach a classroom full of students in a more traditional setting. Is such
a distinction fair, or even rational? If any distinction should be made,
it should favor the practitioner doing clinical supervision, not classroom teaching. The practitioner may have no experience teaching in
the classroom and may find the adjustment to classroom teaching difficult. At least in the clinical setting, the practitioner is doing what he
194. Examining the same problem in the context of students attending school in architecture and planning, Professor Sch6n noted that "[w]e probably could not obstruct this process if we wished to, and there seems to be no reason to wish to."
Sch6n, Field Experience, supra note 177, at 54. That is true in the law school
context as well. He noted that "[firom the students' point of view, field experience serves as yardstick, laboratory, escape, gap-filler, career compass, and, most
importantly, as the means by which they are able to become active in relation to
their own learning and educational development." Id. at 53-54.
195. The ABA does require that the law school limit the number of hours a full-time
student may clerk to no more than 20 hours a week. However, there are those
who believe that the law school's duty should extend beyond such minimal involvement. See, e.g., Pound, The Universityand the Legal Profession,7 Omo ST.

L.J. 3, 25 (1940): "If the University is to do the whole of the task which has devolved upon it because of its replacing the law office in legal education, it must
learn how to replace the apprentice training on the side of training in the profession as well as training in the law."
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or she does for a living: practicing law. If adjuncts are to be trusted in
the classroom, they should be trusted in the field as well.
Moreover, schools operating practice supervised programs are suspected of having motives for doing so that do not relate to the educational value or potential of such programs. Because the cost of placing
students under the supervision of volunteer practicing lawyers is
small, and the credit allowed for such work is sometimes substantial,
some argue that schools operate such programs because they are
profit-centers, and because they appeal to students, practitioners, and
local agencies. I believe that it is true that most schools have failed to
realize the potential of practice supervised programs and have instead
exploited them for their own purposes. It is also probably true that
most schools have no interest in developing the potential of practice
supervised programs. This is disheartening, but not surprising, given
that full-time faculty has very little contact with practice supervised
clinical programs, 9 6 and that practice supervised programs are unpopular with most clinicians, 97 the group that might be expected to be
the most knowledgeable and supportive. Nevertheless, value and potential exist, and the challenge is to improve existing programs and to
build a constituency around them.
Thus far, law schools have largely received results from practice
supervised programs in proportion to what they have put in, in terms
of thought as well as other resources. What can be done to support
efforts to preserve and improve field supervised programs? The answer to this question is presented in several parts. Program enhancements may make practice supervised programs more attractive. In the
next section, I explore the enhancements that could be employed to
maximize the potential of practice supervised programs. Familiarity
with regulatory developments is a prerequisite to informed action to
preserve and improve practice supervised programs. In Part VI, I review the regulation of practice supervised clinical programs by the
ABA and argue that a change in regulatory course is necessary if practice supervised programs are to be permitted to reach that potential.
An understanding of clinical politics is necessary to a complete under196. A recent ABA study found that, of 289 non-judicial intern/extern courses surveyed nationwide, in 37.4% of the courses no full-time faculty was involved, in
55.0% of the courses one member of the full-time faculty was involved, in 2.2% of
the courses two members of the full-time faculty were involved, and in 5.4% of
the courses more than two members of the full-time faculty were involved. W.
PowERs, supra note 5, at 17. The survey also showed that only about half (49.5%)
of the faculty involved were tenure track. The results of the survey for judicial
externs/interns showed even less full-time faculty involvement, and fewer (34%)
on the tenure track. Part-time faculty participation in non-judicial extern/intern
courses was minimal (15% of the courses). Id. at 16-17.
197. The reasons for that unpopularity will be explored in section VII.A.
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standing of the task. In Part VII, I discuss the politics of clinical
education.
V.

DESIGNING BETTER PRACTICE SUPERVISED CLINICAL
PROGRAMS

We have really just begun to think about how to use externships in
legal education. Such a statement might at first seem to be at odds
with the evidence because field placements, with or without supervision from the school, have been a part of the law school curriculum for
so long.198 Unfortunately, that long experience has not been of great
value. The potential of practice supervised programs remains largely
unexplored. Little attention has been directed to questions of program design, and less still to improving programs while maintaining
practice supervision. That is why, where practice supervised programs
are concerned, everything should still be considered experimental.
There has been some sharing of materials designed for practice supervised programs at clinical conferences, 199 but there are few law review
articles that attempt to add to the discussion in this area and there are
no standard texts. There is no formal system for sharing materials,
despite attempts to establish one.
The "improvement" of practice supervised programs seems to be
viewed exclusively in terms of the unthinking adoption of in-house
techniques, such as the addition of more case supervision and the
adoption of case conferences. The use of other kinds of enhancements has not been the subject of serious study. There is no one program that can be held up as ideal. The following is a summary of
enhancements that have been employed or suggested by a few clinicians from around the country. These enhancements represent attempts to improve practice supervised clinics without transforming
them into in-house or case supervised programs. They are advanced
here only for purposes of discussion and they are not suggested as essential requisites of practice supervised programs. This is an important point to emphasize because the danger exists that enhancements
198. Legal aid clinics began to appear after the turn of the century. See Johnstone,
Law School Legal Aid Clinics, 3 J. LEGAL EDuc. 535, 541 (1951). Professor Bradway was probably the most tireless apostle of the legal aid clinic in its early years.

See Bradway, The Beginning of the Legal Clinic of the University of Southern
California,2 S. CAL. L. REv. 252 (1929); Bradway, Some Distinctive Featuresof a
Legal Aid Clinic Course, 1 U. CFH. L. REV. 469 (1934); Bradway, The Objectives of
Legal Aid Clinic Work, 24 WAsH. U.L.Q. 173 (1939); Bradway, The Unending
Quest, 1 CAL. W.L. REv. 46 (1965).
199. Professor Janet Motley of California Western has shared written materials that I
adopted. Arguably Professor Motley runs a case supervised program because of
her involvement in cases. See Motley, supra note 16, at 212-13, 216, 219, 223. Professor Leah Wortham of Catholic University has also shared materials, as has
Professor Liz Ryan Cole of Vermont.
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suggested as innovations will be embraced as minimums, and they will
be used to discourage those with different ideas and approaches from
2 00
It is too
pursuing their vision of a practice supervised program.
early in the process of developing enhancements to call for consistency among programs. 201 Flexibility in this area needs to be preserved in order to permit continued development. Ideas are advanced
here to support the concept that there are indeed ways to conduct
practice supervised programs with integrity. None of the enhancements is intended to create case supervision, although that may prove
a difficult line to hold. Each enhancement should be reviewed critically, and should be discarded if it does not benefit any particular effort. The suggested enhancements should be used in combination. In
the discussion that follows, I will discuss some of the enhancements
that I believe can work well together to strengthen practice supervised programs without adding additional case supervision by
professors.
A.

Prerequisites

The completion of a certain number of credits is usually a prerequisite to clinical placement. One way to improve the experience is to
require students to complete specified courses prior to placement.
Students wishing to enroll in the placement can be required to complete certain standard courses that would benefit them in the placement, such as evidence or advanced procedure courses, and they can
be required to complete courses specifically designed to prepare the
student for the types of placement offered by the school. Similarly,
co-requisites, courses which must be taken simultaneously with the
placement, can also be prescribed. In addition, courses can be recommended for students who plan to select particular placements. For
example, a school could require students to complete a simulation
course in litigation skills as a prerequisite to placement in an office
that provides significant litigation opportunities. It could require evidence or procedure courses as prerequisites for that skills course. In
addition, it could recommend that students seeking placement enroll
in relevant substantive law courses either before or during the placement. These course requirements and recommendations provide some
comfort that the students have been prepared, through their course
work, for some aspects of the challenges that they are about to face.
Care must be taken to ensure that the placement does not carry so
many requirements that few students will be eligible to participate.
200. As will be demonstrated in Part VI, that is the pattern that has occurred in the
present regulatory scheme.
201. "[Clonsistency is a meaningless term to apply to an explorer. If he wanted to be
consistent, he would stay home." G. STEARN, McLUHAN: HOT AND COOL at xiii
(1967)(quoting Marshall McLuhan).
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The type and number of requirements that should be imposed are
matters for discussion in each school. One type of course that is often
required in connection with externships requires special discussion.
That is the course in which students must enroll while they are in the
placement-the "course component" of a practice supervised program.
B. Course Component
Course components vary widely. Some are used to provide the student with an opportunity to study substantive law, others focus on
skills, from litigation skills to communication skills. Some programs
can assume their students have basic skills and knowledge of the law
because of program prerequisites. In those situations, the course may
be used to broaden the students' view of the fieldwork. The concerns
raised by using the course component to discuss particular cases were
discussed in section III.A. Those who wish to avoid those concerns
may decide not to discuss actual cases in the course component. A
prohibition on the discussion of actual cases will have an impact on the
potential of the course component, but this does not mean that the
course component must be irrelevant to the student's experience.
Such a prohibition might encourage students to work harder to relate
the readings and hypotheticals that are used in the course to their particular cases.
The course component should attempt to help students process
what they are learning in the placement and seeing in the real world.
It has been noted that:
[I]t is not enough to let students see these things. Mere exposure may breed
cynicism, despair, or disgust. It is essential to give students perspective on
what they see: the causes of the problem; what is being done about it; the
special responsibilities of the legal profession, if any, in the area. Thus,
a
202
strong classroom element should accompany any fieldwork experience.

The classroom is a particularly good place to provide such support,203
and the full-time faculty is particularly well suited to provide it. The
problem seems to be that, thus far, little attention has been paid to the
importance of developing class materials to support student centered
learning in practice supervised programs.
Course components may also address nontraditional concerns, such
as how the student is learning in the placement and how that learning
differs from the type of learning that is occurring in other law school
courses. Issues of professionalism can be addressed, and professional
202. Sacks, Student Fieldwork as a Technique in Educating Law Students in Profes.
sional Responsibility, 20 J. LEGAL EDuc. 291, 294 (1968).
203. "If we are bold enough to expose students to truly unsettling experiences, then
we are obligated ... to help the student understand what has happened. Such
backstopping, it seems to me, is a classroom function." Ferren, supra note 173, at
46.
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responsibility can be discussed in the classroom as the student experiences real responsibility for the first time at the placement. Some
standard materials may be useful, but I know of no standard text for
such a course. When the discussion turns to nontraditional topics such
as learning theory, the teacher may have to develop materials or borrow them from other clinicians who have done so.
I am not convinced that the course component should be as structured as other law school courses. The course plan should remain
flexible enough to permit attention to problems that are identified
during the semester. I do not suggest that the course have no agenda
or that it serve merely as a forum for complaints. However, sensitivity
to what the students need to enhance their field experience is essential, or the course component may lose relevance to the field experience. For example, students in a prosecution placement may have
difficulty understanding, accepting, and applying the principle that a
prosecutor is different from other litigants in that he or she has the
duty to do justice, not simply win cases. Where concern about these
issues arises in class discussion, time should be taken to address these
concerns through readings, class discussion, and hypotheticals. It
might be helpful to invite a career prosecutor to visit the class and
discuss how he or she has resolved this issue. Too much structure
might not leave time for such discussion.
One area which is of special interest is how the course component
can be used to encourage students to be reflective and to generalize
from their experience in the placement without significant faculty involvement in the students' case work. Some externship clinicians are
currently involved in attempting to develop methods for encouraging
student reflectiveness and generalization without intervention in case
work. These efforts have focused on a number of questions. What
existing relationships might foster reflection and generalization? Students may discuss some aspects of their placement experience with
classmates and with faculty members who are not connected with the
clinic. When students continue to attend class while in their placement, they can be expected to relate what they have learned in the
placement to their other classes. This will result in some degree of
reflection and generalization, but how can that level of reflection and
generalization be increased? In addition, students have varying degrees of contact with the faculty member who is directing the clinic.
Where that individual teaches the course component, that contact is
more regular and more structured. The course component itself can
emphasize the need for reflection and generalization. Written assignments can assist in this effort.
There is no consensus concerning how a course component should
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be structured. 204 The situation is complicated by the fact that students
often resist the course component. 205 The alternatives to large group
meetings are smaller meetings, perhaps by placement, or individual
meetings with students.206 Further experimentation with the course
component is necessary.
C.

Journals and Other Written Assignments

Some programs have attempted to formalize the encouragement of
reflectiveness and generalization by requiring that students maintain
journals of their experience. Journals can take many forms and different uses can be made of them. An unstructured journal may ask
students to periodically record their thoughts on what they are learning from their experience. A more structured journal might give students various questions to answer about their experiences. For
example, they can be told to take a decision that they have made or
observed, and to analyze the choices involved in it. Even more elaborate and more structured journals can be required.207 Unstructured
204. See e.g., Motley, supra note 16, at 227: "Many of us have tried classroom components, some more successfully than others. Generally, we have not been very
satisfied with what that form has produced. Where 25-60 students are each doing
very different work, it is difficult to create a relevant classroom component for all
of them."
205. See id
206. Motley has had success with individual meetings, but recognized that they are
very labor intensive for program personnel. Id. at 228. Sch6n's work is useful in
working through these concerns. Sch6n talks about the professor's role in this
context as that of a coach. See D. SCHON, EDUCATING, supra note 84, at 311.
There, he quotes John Dewey:
It requires judgment and art to select from the total circumstances of a
case just what elements are the causal conditions of learning, which are
influential, and which are secondary or irrelevant. It requires candor
and sincerity to keep track of failures as well as successes and to estimate the relative degree of success obtained. It requires trained and
acute observation to note the indications of progress in learning, and
even more to detect their causes-a much more highly skilled kind of
observation than is needed to note the results of mechanically applied
tests.
Id. at 312 (quoting J. DEWEY ON EDUCATION: SELECTED WRrrNGs 181 (1974)). It
remains to be seen whether the enhancements discussed in this section can effectively take the place of intensive, one-on-one coaching. I suggest that students
might, with proper guidance, be taught to play a supporting role in such efforts,
and thus the classroom and the other enhancements discussed in this section,
when used together, might take the place of regular one-on-one meetings in the
law school context.
207. See, e.g., Walker, Writing and Reflection, in REFLECTION: TURNING EXPERIENCE
INTO LEARNING (D. Boud, R. Keough & D. Walker eds. 1985)(describing the use
of a confidential portfolio as a tool to encourage reflection in experience-based
learning). Requiring additional structure in the journal permits greater faculty
control of student reflectiveness and generalization, without ongoing faculty
intervention.
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journals can be used together with a highly structured set of written
assignments. Such an approach focuses the students on particular aspects of their experience, like the need to reflect and generalize, and
then permits them to record how those insights affected their learning
experience in a relatively unstructured journal.
Different uses can be made of these written materials. They can be
reviewed by faculty, either on a weekly or periodic basis, but should
not be used as a vehicle to draw faculty members into the litigation
being handled by the student.208 Even if these materials are not reviewed by faculty, faculty can nevertheless assist students in learning
methods for keeping and using journals, by suggesting a journal structure, by suggesting additional readings, and by suggesting ways that
the student might use these materials to evaluate things ranging from
changes in perception to progress in achieving educational objectives
in the placement.
D.

Time and Activity Reports

Another significant development in the evolution of placements
has been the requirement of detailed time and activity reports. Some
schools require that the reports be filled out by the student and reviewed and signed by the supervising attorney. In some programs
these time sheets are regularly reviewed. In some they are regularly
fed into a computer which reformulates the data to show how much
time each student has spent in court, in speaking with supervisors, in
training, or in other activities. The time spent by individuals can be
aggregated, so that the time spent in various pursuits by all the students in an agency, or in an entire program, can be monitored. In this
way trends can be identified, and if the information is regularly shared
with students and supervisors during the time in placement, the development of negative trends, such as too little training and too much
responsibility, or too much court time and too little time preparing or
discussing cases with supervisors, is easily identified and can be addressed. Current students are not the only beneficiaries of such a system. Potential students can be given a more accurate description of
what kind of experience they can expect if they should accept such
placements. Thus, the use of computers together with a sophisticated
208. Faculty review also raises issues concerning client confidentiality. If the director
of the program is reviewing journals from a series of placements, he or she is
probably not counsel for the client. Therefore, inclusion of confidential client
information in the journal may waive the attorney-client privilege. Students can
be instructed not to include such material in their journals, but this might not
always prove effective because of the student's lack of sophistication in dealing
with privileged information. Moreover, inclusion of confidential information
may violate the extern's duty to maintain confidentiality. For further development of these concerns, see the earlier discussion concerning case conferences in
section II.A.
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time and activity reporting system allows detailed monitoring of student activities in ways that even regular student visits with a full-time
faculty member might not permit. The value of such systems should
not be ignored or discounted.
E. Placement Selection
Another way that schools have attempted to ensure the educational value of the placement is through placement selection. Decisions concerning where students should be placed do much to ensure
the placement's educational value. Placement with a good supervisor,
or in an office in which supervision is generally good, or even in an
office in which the raw material for a valuable experience is present,
all add value to the placement. 209 As was demonstrated earlier, placement may provide the student with the opportunity to practice under
supervision in offices where he or she would not be hired after graduation doing tasks he may not have the opportunity to do after graduation.210 Thus, it is wrong to assume that there is no educational value
added to the externship through the placement selection process.
Even if the value of such placements is monitored in more general
ways, for example as the quality of adjunct professors is generally
monitored, by not retaining them in future years, the selection process
adds value to placements.
F. Program Materials
There are a variety of program materials that can be developed to
enhance a practice supervised program. Program manuals can explain
the nature of the program, define the responsibilities of participants,
and provide training and resource materials for students as well as
field supervisors. Where problems can be anticipated, it makes sense
to attempt to define responsibilities in writing to avoid misunderstandings. I know of no model set of program materials.
G.

Training and Monitoring Supervisors

Some programs have tried to improve the quality of practice supervision by training and monitoring field supervisors.2 11 Techniques for
accomplishing this goal include drafting manuals for supervisors,
holding training events for supervisors, using supervisors as adjunct
209. For example, placement of a student in an office not known for its supervision
can be valuable if opportunities to do trial work abound, real office pressures
exist and students can obtain help if they need it. As was noted earlier, the fact
that the educational objective of the school in making the placement is furthered
in the selection should not be discounted or ignored.
210. See supra text accompanying notes 103-04.
211. See, e.g., Cole supra note 16.
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faculty in required clinical courses, monitoring supervisor-extern contact on time and activity reports, talking with externs about the quality of the supervision they are receiving, and consultation between the
school and the agency in the selection and retention of supervisors.
Some programs have designed written evaluations that permit students and supervisors to evaluate each other more formally. Some
programs have formalized agency commitments to student supervision
and others have negotiated written agreements with participating
agencies that attempt to define the supervisors' roles. Another approach to increasing the quality of supervision is to reward field supervisors either through the payment of supervisors for their work with
the student, through conferring titles such as "adjunct professor" or
by conferring other benefits on agency personnel who make a significant contribution to the program. These rewards and incentives may
permit the school to place demands on supervisors that might otherwise be viewed as unreasonable.
As of this date, there have been limited opportunities for clinicians
who direct practice supervised clinical programs to develop and share
program enhancements. Until full discussion occurs, it is not possible
to establish a customary approach in this area that does not risk causing more harm than good. The rejection of the concept that preparation, placement, monitoring, and training can take the place of fulltime faculty supervision of the case work conducted by the student
and field supervisor is, in effect, a rejection of the practice supervised
clinical model.
VI. THE REGULATION OF PRACTICE SUPERVISED
CLINICAL PROGRAMS
This section of the Article explores the regulation of field placement clinical programs by the ABA. The ABA developed and implemented its regulatory policies through the law school accreditation
process. This section reviews the history of that regulation, with particular emphasis on the process that the ABA employs to develop and
apply regulatory standards governing practice supervised clinical programs. The substance of the regulation is examined and critiqued, and
the impact of the emerging regulatory trend on existing and future
programs is suggested.
The evidence suggests that the ABA is in the process of developing
accreditation standards that may force substantial changes in the way
that practice supervised clinical programs are required to be operated
if credit is to be awarded for student participation.21 2 Practice supervised clinical programs do not include full-time faculty supervision of
212. '"e
work of the American Bar Association and the Association of American
Law Schools tends to move in one direction: to either abolish externships or con-
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student case work in the placement. Student case work is supervised
by lawyers who work in the offices where the students are placed, and
the schools' role is generally limited to selection of the placement and
general oversight. 2 13 The emerging regulatory trend suggests that the
ABA is moving towards requiring field placement programs conducted for credit to provide more full-time faculty involvement in the
supervision of student case work. If this trend continues, case supervision would be required, and if this trend reaches its logical extreme,
the full-time faculty would be required to take over case supervision
from the field supervisors. If this occurs, practice supervised programs would be converted into in-house programs, conducted off-campus. It does not appear that the consequences of the trend towards
case supervision and beyond have been fully appreciated.
A.

Regulation by the ABA

The development of accreditation standards in legal education, like
the development of standards in other professions, was influenced by
developments in the field of medicine. 2 14 This approach transfers governmental power to the dominant professional association. Typically,
the dominant professional association in a given field establishes an
accreditation process, and accreditation by that association is then
made a requirement before the degree will be accepted by the field's
2 15
licensing agency.
The ABA is the "designated guardian of the quality of legal education in the United States."216 Its concern for legal education has been
longstanding. A standing committee on Legal Education and Admissions to the Bar, the forerunner of the present section of that name,
was established at the first meeting of the ABA in 1878.217 In 1921, the
ABA passed resolutions that provided that candidates for admission to
the bar should be graduates of a law school and, for the first time, they
established standards that law schools must meet to become approved.215 A list of approved schools was established and has been
subsequently maintained.
The ABA's accrediting authority stems from two sources: the judiciary of
each State (or in some cases the legislature), which determines who may seek
vert them to what are essentially in-house programs that rely on some outside
lawyers for additional help." Stickgold, supra note 5, at 319.
213. For further discussion, see supra section IH.B.
214. Hogan, Is Licensing PublicProtection or ProfessionalProtectionism?,in DEFiNING AND MEASURING COMPETENCE 13, 17 (P. Pottinger 1979).

215. Id. at 18.
216. SECTION OF LEGAL EDUC. & ADMISSIONS To THE BAR, Am. BAR ASS'N, LONG
RANGE PLANNING FOR LEGAL EDUCATION IN THE UNITED STATES 23 (1987).

217. Harno, Legal Education-The Law School View, 34 PA. B. A. Q. 70, 76 (1962).
218. Ritchie, Legal Education: The Past and the Future,32 TENN. L. REv. 386, 387
(1965).
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admission to practice before its courts, and grant-making agencies of the federal government-prmarily the new Department of Education which determines what institutions are eligible to seek public funds and which normally
delegates that function to 'private" accrediting bodies such as regional accrediting bodies or, in the case of law, the American Bar Association. Both sources
of accrediting power-the state judiciary and the federal government-tend to
219
defer automatically to the ABA's determination.

Thus, it is accreditation that permits students enrolled in a school to
participate in major grant or loan programs, and that permits a
school's graduates to take the bar exam.220 Lacking accreditation, a
school will be "hard put to attract students."221 The approval of a
course or program by the ABA is also important. A school with a
clinical program offered for credit that does not conform to ABA standards must change or eliminate the program. Therefore, ABA approval is essential to continued student participation in law school
clinical programs. 222
The ABA regulates legal education pursuant to written requirements. Since 1973, the ABA's Standards for the Approval of Law
Schools have established the criteria against which law schools have
been measured. The Standards were adopted by, and can only be
amended by, the full ABA House of Delegates.223 The Council of the
Section of Legal Education and Admissions to the Bar has authority
"to interpret the Standards."224 When a law school violates the standards as interpreted by the Council, the violation may be brought to
225
the attention of an accreditation committee.
219. Calm, ClinicalLegal EducationFrom a Systems Perspective,29 CLEv. ST. L.REV.
451, 484 n.43 (1980).
220. Id.
221. Id.
222. Regulation by the ABA is only one part of the regulation of clinical education.
ABA regulation is focused upon whether programs are credit-worthy. Other concerns are addressed by other regulators. State supreme courts regulate the practice of law students in clinical programs. The courts certify students to practice

law while they are enrolled in clinical programs. In this endeavor, they are commonly interested in whether students participating in the program are of good
moral character, are familiar with professional responsibility requirements, and
have sufficient academic preparation for the clinical experience. State supreme
courts also regulate the law practice of interns and their supervisors through the
Rules of Professional Conduct or Code of Professional Responsibility. Both student-intern and lawyer-supervisor are bound by those rules generally in their
practice. Of particular interest to interns and their supervisors are MODEL
RULES, supra note 67, Rule 1.1 (Competence), Rule 1.6 (Confidentiality of Information), Rule 5.1 (Responsibilities of a Partner or Supervisory Lawyer), Rule 5.2
(Responsibilities of a Subordinate Lawyer), and Rule 5.3 (Responsibilities Regarding Nonlawyer Assistants).
223. STANDARDS FOR APPROVAL, supra note 26, Standard 902(a).
224. Id. at Standard 801(i).
225. AMERICAN BAR Ass'N, RULFs OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS
Rule 34 (Nov. 1988)[hereinafter RULES OF PROCEDURE].
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1. The Development of Standard306
In 1973, there was a major revision of ABA accreditation rules.
ABA accreditation rules had previously been composed of the "Standards,"
adopted in 1921 by the House of Delegates, and "Factors Bearing on the Approval of Law Schools by the American Bar Association." The Standards
were a one and one-half page statement of general principles and the Factors a
twenty-page statement of more specific rules. The Standards were the product of action by the ABA House of Delegates and the Factors of action by the
226
Council of the ABA Section of Legal Education and Admissions to the Bar.

Before 1973, the accreditation rules did not contain a standard specifically directed to off-campus activity. Under Factor XIII, which was
entitled "Additional Means of and Methods of Law Training," "legal
aid" was listed, together with other activities such as law review, as an
additional method of obtaining legal training. Schools were not required to offer these alternatives, but the standard noted that: 'What
the school does along these lines may be an important indication as to
its progressiveness and the results which it achieves." 227 At no point
do the old standards relate any reservations about legal aid placement
as an educational program. The first indication of concern appeared in
proposed standards that were circulated in 1968. Proposed Factor
B:2:8 revised Factor XII and provided:
In addition to regular courses in the curriculum, consideration will be given to
additional means and methods of law training provided or made available to
students. Activities such as law review, legal aid and defender clinics, law
clubs, student bar association, briefing service, and the like may be an indication of an active, alert, forward looking professional program of a highly beneficial nature. On the other hand, these activities, if not properly oriented, may
constitute a serious interference
with the achievement and maintenance of a
228
sound educational program.

Thus, the concern that activities like clinical programs have a proper
orientation emerged in the late 1960s, but it was not clear from the
draft what being "properly oriented" might mean or how that requirement might be satisfied. However, at this point clinical programs were
still not separated, in the concern expressed, from activities like law
review. The proposed standards were apparently not adopted.
On February 12, 1973, Standardsfor the Approval of Law Schools
by the American Bar Association were adopted by the ABA House of
Delegates229 The new Standardswere the result of the work of a special committee, which held a number of drafting sessions, circulated
226. Memorandum 88-92 from Betsey Levin, to Deans and Members of the House of
Representatives 2 (Nov. 17, 1988)(concerning the Report of the Special Committee to Review the Requirements of Memberships in the AALS)(available in University of Nebraska Law College Library).
227. AMERICAN BAR ASS'N, FACTORS BEARING ON THE APPROVAL OF LAW ScHooLs
Factor XIII (1943).
228. AMERIcAN BAR Ass'N, PROPOSED STANDARDS FOR THE APPROVAL OF LAW
SCHOOLS 20 (1968).
229. 98 REP. A.B.A. 157 (1973).
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drafts to law deans, the judiciary, and bar examiners, and received oral
and written comments.2 3 0 Standard 306 governs programs which permit or require student participation in studies or activities away from
the law school if the time spent in such activities is to be included in
satisfying class hours or residency requirements. Subsection (c) of
Standard 306 provides:
(c) Each study or activity, and the participation of each student therein,
must be conducted or periodically reviewed by a member of the faculty to
insure that in its actual operation it is achieving its educational objectives and
that the credit allowed therefore is, in fact, commensurate with the time and
effort expended by, and the educational benefits to, the participating student.

The Standard suggests that there are two basic approaches to satisfying the requirements it imposes: through direct faculty supervision of
the off-campus activity ("conducted... by") or periodic faculty review
("periodically reviewed by") of the activity. Thus, the Standard seems
to recognize that both case supervised and practice supervised clinical
programs are acceptable educational programs.2 3 '
Although some have taken the position that practice supervised
programs should not be considered clinical programs, 232 until recently
it appeared that the ABA considered practice supervised clinical programs as worthy of academic credit as other clinical models, provided
that they had been conducted or periodically reviewed by a member of
the faculty to insure that in their actual operation they were achieving
230. ReportNo. 1 of the Section ofLegal Educationand Admissions to the Bar,98 REP.
A.B.A. 351 (1973).
231. The Standard does not require active supervision of either students or field supervisors, only "periodic" review of the "program" to insure that it is achieving its
educational objectives. I attempted to secure drafts of the proposed Standard 306,
and copies of comments received on that proposed standard in order to gain a
better understanding of the concerns that the drafters were trying to address. I
contacted the office of the ABA's Consultant on Legal Education for this information, pursuant to my understanding that "[a]s the nationally recognized accrediting agency for law schools, the Association through its Section of Legal
Education and Admissions to the Bar is required by the U.S. Department of Education to maintain a complete, historical record of its accreditation activities...."
Report of the Section of Legal Education and Admissions to the Bar, 109 REP.
A.B.A. 894, 896 (1984). I was denied this material, based upon the assertion that
the comments were confidential: "The position of the Officers of the Section has
always been that written comments regarding proposed new standards are confidential, and my [sic] not be released without the consent of the parties." Letter
from James P. White to Stephen Maher (Apr. 4, 1989)(available in University of
Nebraska Law College Library). When I asked for the names of those making
comments so I could secure their permission, my request was ignored. Not even
the drafts were made available, although they were outside the claim of
confidentiality.
232. For example, William Pincus has opined that "[a] mere farmout of students in
law offices, without daily on-the-job supervision by law school personnel, cannot
properly be termed clinical legal education." Pincus, What Every Lawyer Should
Know About Legal Education, in CLInCAL EDUCATION FOR LAw STuDENTS 393,
394 (W. Pincus ed. 1980).
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their educational objectives and that the credit allowed for them was,
in fact, commensurate with the time and effort expended by, and the
educational benefits to, the participating students.2 33
Recent regulatory developments suggest that at least some within
the ABA may be rethinking the position established by Standard
306.2m4 This was the conclusion of some clinicians who attended the
Albuquerque Conference. After the official program ended, clinicians
involved with practice supervised programs had planned to meet to
talk about matters of mutual concern,2 3 5 since that conference, like
most clinical conferences, had paid little attention to the problems
faced by such clinicians during the official program. The session was
attended by a number of important ABA and AALS representatives
who had attended the conference, and they discussed their views on
current accreditation standards for practice supervised programs. The
discussion at that meeting suggested that a storm of opposition to practice supervised clinical programs was rising within the ABA. While
discussion at the meeting focused on "substandard" programs, there
were those among the critics who had never seen a practice supervised
program that they believed was not substandard.236 The discussion at
that meeting created concern that practice supervised clinical programs were in danger of abolition or transformation into case supervised programs through application of accreditation standards. 23 7
Developments since that conference confirmed the fears of many
practice supervised clinicians. Although Standard 306 has never been
changed, since 1987 practice supervised clinical programs have been
233. This is a paraphrase of Standard 306(c).
234. A full discussion of the regulatory developments upon which this statement is

based follows.
235. The meeting was advertised as Running Effective Externships, AAL SEC. ON
CLNICAL LEGAL EDUC. NEwSL, June 1987, at 5-6.
236. Professor Glesner's Notes reflect that Richard Nahstoll believes that even exterships where faculty members screen, train and supervise the field supervisors, and review the students' logs and journals, are substandard. Glesner Notes,
supra note 81, at 2. This approach, if adopted by the ABA, would preclude
schools from operating practice supervised clinical programs. Requiring direct
faculty supervision of the placed students would change the nature of these programs from practice supervised to case supervised.
237. Professor Glesner's Notes reflect the discussion at the meeting: '"The fear expressed by some participants, upon hearing this interpretation of the accreditation requirements, was of the ABA requiring all externships to become little
different in effect from in-house clinics conducted off-campus." Id. Nahstoll, in
the Sunday meeting, made it clear that he understood the ABA accreditation
standards to require that full-time faculty provide direct supervision to students

in all externship programs. Id. This understanding was not shared by all who
attended, but Mr. Nahstoll has played an important role in this area for many
years. He was the Chair of the Special Committee on Law School Standards that

drafted the Standards. 97 REP.A.B.A. 453 (1972).
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encountering significant difficulties in the accreditation process.23
Do practice supervised clinical programs fail to meet minimum accreditation standards? What are the accreditation standards by which
practice supervised clinical programs should be judged? Standard
306's requirements seem straightforward enough, and practice supervised clinical programs seem to meet the letter as well as the spirit of
this standard. Indeed, for more than ten years after the adoption of
Standard 306, traditional practice supervised clinical programs had apparently survived without challenge. How have regulators now come
to the conclusion that practice supervised programs are
"substandard"?
2. Groundwork ForFuture Regulation
Opposition to practice supervised programs among in-house clinicians has been longstanding for reasons which are discussed in the
next section. Such opposition failed to influence a wider audience in
the 1970s. In 1972, there was "a serious but abortive effort" by a committee of the AALS to draft a list of minimum standards for clinical
education. 23 9 Broad guidelines were proposed by Professor Gorman in
a 1971 article.240 These proposed guidelines stressed that such programs should possess educational value and should involve teachers
with faculty status. CLEPR also played an important part in attempts
to develop standards. Since it was a significant funding source, it could
and did insist on compliance with "a few broad principles" of clinical
legal education: "(1) that credit be given; (2) that the clinic directors
be members of the regular faculty; (3) that clinic courses be integrated
into the regular curriculum; and (4) that the law school have some
financial investment in the program."2 4 However, despite a decade of
work by CLEPR, which was at that point strongly supportive of inhouse programs and against what it called "farm-out" programs, the
results were disappointing. While CLEPR reported "continuing
movement" from farm-out to in-house from 1968-1978, in 1978 about
sixty percent of clinical programs still were of the farm-out variety.24 2
In the 1980s, the tide began to turn. The first big victory for inhouse clinicians was the adoption of GuidelinesforCinicalLegal Education.243 The Guidelines were drafted by a committee under the
238. See infra note 324.
239. Allison, The Evaluation of a Clinical Legal Education Program. A Proposal,27
VAND. L. REV. 271, 273 (1974).
240. Gorman, Clinical Legal Education*A Prospectus,44 S. CAL. L. REv. 537, 561-73
(1971).
241. Allison, supra note 239, at 276.
242. CLEPR FIFTH BIENNIAL REPORT 7, 41 (1977-78). There is reason to believe that
externships are still more prevalent than in-house programs. See supra note 5.
243. That document included a Committee Report, the Guidelines,Project Director's
Notes and Consultant'sReports.
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joint sponsorship of the ABA Section on Legal Education and Admissions to the Bar and the AALS and funding for the effort was provided
by CLEPR.2A4 The Guidelines reflect a strong bias against practice
supervised clinical programs. 245 The ProjectDirector'sNotes acknowledge that fact: "The Committee's majority positions suggests that programs known as 'farm-out' clinics usually do not satisfy the
Guidelines."246
The Guidelines attempt to provide "guidance" in a variety of areas.
For example, the Guidelines
establish a structure that requires identifying substantive educational objectives; conducting a classroom component; relating fieldwork to substantive
legal issues; faculty responsibility for determining and overseeing the accomplishment of the course's substantive objectives; and faculty responsibility for
supervising cooperating attorneys [the Guidelines' term for field supervisors]

in fulfilling their teaching responsibilities.2 47

The guidance provided was designed to reinforce the in-house vision of
the clinic and ignored the potential of alternative approaches. For example, the Guidelines' concern with the "teaching" being done by cooperating attorneys seems to ignore the fact that the achievement of a
student's educational objectives in practice supervised programs may
be less affected by the quality of the field supervisor's teaching than
would be true in-house. 248
The adverse effects that the Guidelines could have, if enforced
against practice supervised programs, were clear, and "[during the
Committee's deliberations, significant concern was expressed" that
the Guidelines would hamper educational programs conducted by
public interest firms. 249 It was also recognized that one effect of enforcing the Guidelines "would be to increase the cost of courses using
cooperating attorneys because of the faculty responsibilities for participating in the planning of the course; supervising, training, and evaluating the cooperating attorneys; and teaching some part of the
course."250

Another important aspect of the Guidelines is their focus on the
formalities of faculty title and source of income instead of educational
outcome. This focus is consistent with the emphasis that in-house cli244.
245.
246.
247.

GuiDELm E, supra note 31, at 3.
Id. at 77.
Id.
Id. The use of the term "substantive educational objectives" suggests that the
range of choices a school could have in choosing objectives should be limited in
some way, but the thought is not developed.
248. Id. at 108-109. For a more complete discussion of how the responsibilities traditionally placed upon an in-house supervisor may be shared among the student,
faculty member and field supervisor without involving the faculty members in
practice supervision, see supra subsection IV.A.2.
249. GUIDELINES, supra note 31, at 110.
250. Id. at 109.
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nicians have continued to place on these matters. 251 It was the subject
of a dissenting comment, which argued that such a focus is inappropri25 2
ate because it places form over substance.
It does not appear that the adoption of the Guidelines had any appreciable effect on practice supervised programs in the early 1980s.2 =
However, they were effective in changing the nature of the debate itself. By providing "standards" that practice supervised programs admittedly could not meet, they enabled opponents of practice
supervised clinical programs to claim, with respectable support, that
practice supervised programs were "substandard." The discussion
ceased to be about competing clinical models and became instead a
question of quality control and educational value. This change proved
to be a decisive stroke. In-house clinicians were quick to take advantage of this aspect of the Guidelines. Shortly after the adoption of the
Guidelines,one in-house clinician wrote: "At a minimum, the Guidelines may cause law schools and clinical teachers to critically examine
their programs and upgrade those that are educationallydeficient. If
so, the Guidelines will have served a valuable purpose." 25 4
The importance of the Guidelines in the development of accreditation standards has since been recognized. 25 5 Nevertheless, the Guidelines themselves "emphatically" deny that they are intended as
accreditation standards, and they specifically acknowledge the impor251. See infra section VII.A.
In our view, the Guidelines should focus not on such formalities as
faculty title and source of salary, but on educational outcomes; not on the
process by which a clinical program has been developed, not on the formal relationship between law schools and those who perform teaching
functions within the program, but on the quality of the clinical education
which the program delivers. To do otherwise is to confuse means with
ends, and to substitute a convenient but irrelevant litmus test for a relevant and essential substantive standard of educational value.
Obviously a law school cannot be expected to vouch for the creditworthiness of any program unless it has a way of ensuring that the program maintains high standards. But this consideration requires only
that schools undertake a careful evaluation before granting academic
credit and monitor programs to ensure that they do not deteriorate. This
is, after all, the only control which the school has even on the quality of
courses taught by its own faculty.
GUIDELInEs, supra note 31, at lI1 (quoting letter of Fran S. Newman and H.
Semmel).
253. This lack of effect is not surprising given the fact that the Guidelines failed to
acknowledge the differences in educational objectives that may characterize practice supervised programs, and in effect took the position that, if a school were
serious about clinical education, it would begin by converting its practice supervised program to either a case supervised or in-house program.
254. Hoffman, supra note 30, at 277 (emphasis added).
255. "[The Guidelines and the work of people here [at the ABA Conference on Professional Skills] led to the accreditation standards on which the entire movement
heavily depends." Conference, supra note 4, at 107. Professor Robert B. McKay,
who made this comment, chaired the committee that drafted the Guidelines.
252.
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tance of flexibility and experimentation. 2
Such a disclaimer was
perhaps necessary because the committee drafting the Guidelineswas
25 7
specifically told not to develop accreditation standards.
The suggestion that the accreditation process should be used to develop and enforce policy in this area also runs directly contrary to the
Cramton Report.258 That Report recommended that "[t]he Council of
the Section of Legal Education and Admissions to the Bar should continue to maintain a hospitable attitude towards experiments in legal
education directed at improving lawyer competency." 259 Dean Cramton's cover letter transmitting the Report summarized its approach by
stating it "reject[ed] the views that every law school should be the
same and that external regulation of legal education is the path to its
reformation."2 6o
Thus, despite the fact that the Guidelines' effort was not intended
to create accreditation standards governing clinical programs, it was
probably the most significant development in the creation of such
256.

[The Guidelines] are emphatically not intended as standards for purposes of accreditation or in any other way to force clinical legal education
into a particular mold. Clinical training, like other aspects of legal education, is too vital to be denied the flexibility of diverse experimentation
and adjustment to meet the needs of individual legal education
programs.
GUmELmNEs, supra note 31, at 6.
257. The letter from the AALS and ABA which gave the Committee its charge
warned. "It is not the purpose of this Committee to recommend accreditation
standardsfor clinical education." Letter from Joseph R. Julin and Eugene F.
Scoles to Deans of AALS Member and ABA Approved Law Schools (Jan. 10,
1978), reprintedin GUIDELINES, supra note 31, at 3 (emphasis in reprint).
258.
How can the present trend toward more effective and more complete
lawyer training in law schools-which the Task Force views as a desirable one-be encouraged? We have considered a range of methods, many
of which seem unsuitable.
For example, we stand opposed to suggestions that the pace or direction of the movement be closely shaped through regulatory measures.
Regulatory measures include changes in ABA Standards of Approval for
Law Schools which would impose detailed requirements on approved
law schools ....Diversity and experimentation rather than mandated
uniformity offer the most likely path to more effective law school
training.
SECTION OF LEGAL EDUC. & ADMISSIONs TO THE BAR, Am.BAR A'N, REPORT
AND RECOMMENDATIONS OF TiE TASK FORCE ON LAWYER COMPETENCY: THE
ROLE OF THE LAw SCHOOLS 27 (1979)[hereinafter Cramton Report](emphasis

added).
259. Id. at 5. The Cramton Report also recommended that: "Although the law faculty
must retain responsibility for course content and quality control, law schools
should make more extensive instructional use of experienced and able lawyers
and judges, especially in structured roles in which they utilize their professional
knowledge and skill." Id. at 4. Practice supervised clinical programs provide
such opportunities, and are probably the clinical model best suited to make full
use of practitioners while maintaining structure and quality control.
260. Id at v.
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standards. Moreover, despite carefully stated reservations about using
the accreditation process to develop and enforce policy in this area, the
transformation of abstract discussion about clinical models into a debate about "standard" and "substandard" programs naturally led to
the development of standards in the accreditation process. The Guidelines laid the foundation for future regulatory developments, and inhouse clinicians and their supporters were quick to encourage the
ABA to build on that foundation.
In May 1984, the Section of Legal Education and Admission to the
Bar, upon request of the Consortium on Professional Competence, determined to undertake implementation of a recommendation of the
Task Force on Professional Competence that a "model plan" be distributed to externships and clerkships to help them become better educational tools. 2
The Council of the Section of Legal Education and Admissions to
the Bar referred the matter to the Skills Training Committee of the
Section, which reported back on December 14, 1985.262 The Committee was very critical of "placement clinics." 26 3 It found that "probably
fewer than five, possibly as many as ten" clinics operated as it believed
such clinics should.2" However, it did not even identify them.265 The
Report acknowledged that "[e]ven where there is sufficient motivation
for improvement, there are serious practical problems to be overcome,
primarily related to resources." 26 6 Nevertheless, the Report concluded that "[a]ny school that really wants a sound placement clinic
and is willing to support it adequately will have little trouble designing an educationally sound course." 267 It is not clear from the Report
exactly what an acceptable placement program would look like.
The Report recognized that serious attempts at improving practice
261.

Well-supervised externships and clerkships may supplement law school
instruction. We recognize the limited value of poorly planned and supervised externships and clerkships. If they are to be effective educational
tools, they require an appropriate purpose, plan, breadth and structure.

262.
263.
264.
265.

Guidelines and a model plan for externships and clerkships should be
developed. It may well be that the appropriate models have already
been developed by certain law firms and law schools, but have not been
widely disseminated. A model plan, distributed to externship supervisors and to prospective supervisors and to prospective employers of
clerks, would serve a useful purpose.
We recommend that the Section of Economics and Law Practice, the
Section of Legal Education and Admissions to the Bar, the Young Lawyers Division, and the Law Student Division work together to that end.
Skills Report, suznu note 8, at 1.
Id.
Id. at 4.
Id.
Id.

266. Id. at 5.
267. Id. at 2.
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supervised clinical programs had not yet occurred, and that flexibility
was necessary because professional skills instruction is still evolving,
and "[i]t would be premature to look for any set of standards for professional skills instruction which would be thorough in scope and
rigid in application."2 6s Nevertheless, the Report specifically recommended that the Section "encourage law schools (through the accreditation process, articles, and seminars) to comply with the principles of
the AALS/ABA Guidelinesfor ClinicalLegal Education in all components of their programs for professional skills, including placement
Clinics."269

The Report concluded by calling for the Section "to pay increased
attention to placement clinics during the normal processes for interpretingand enforcing law school accreditation standards."27o The fact
that the use of the Guidelines as accreditation standards is contrary to
the terms of the Guidelines themselves is not made clear in the
Report.
The Report's adoption of the Guidelines means that, in the Committee's view, practice supervised clinics would never be acceptable.
Thus, the Report in fact recommended that all practice supervised
programs be abolished or converted into case supervised programs.
Nowhere in the Report was this made clear. In fact, the Report made
it sound as if the problem was a question of seriousness of purpose,
rather than a matter of serious disagreement among legal educators
concerning the merits of different program designs.271 The Report did
not respond to the actual charge given to it by the Section: to provide
externships with a model plan.2 72
268. Id. at 2.
269. Id. at 3 (emphasis added).
It would be a mistake to extract the portions of the Guidelines with particular relevance to placement clinics or to suggest modifications to the
Guidelinesat this time. No placement clinic can be appropriately evaluated except within the context of that school's overall professional skills
instruction program. The Guidelines recognize this and provide adequate suggestions for accomplishing an overall evaluation.
Id. at 2.
270. Id. at 3 (emphasis added).
271. For example, the Report stated that "placement clinics have a well-deserved but
unnecessary, bad reputation." Id. at 4. The use of the term "placement" obscured
the differences between two types of clinics that operate using placements: case
supervised and practice supervised. This lack of clarity permitted the Committee's recommendation, that practice supervised be abolished or converted to case
supervised clinics, to remain clear only to those who were very familiar with the
background documents to which the Report refers. Thus, the ambiguity in terminology helped to mask the substantial nature of the change recommended.
272. "The Committee has been charged with review and consideration of a request of
the Consortium on Professional Competence. It will report to the Council its
recommendations for a model plan for externships to be distributed to externship
supervisors and to prospective employers of clerks." Report of the Section of
Legal Education and Admissions to the Bar,109 REP. A.B.A. 894, 897 (1984). Un-
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3. The Development of Two Interpretations
Shortly after the Report was issued, an interpretation of Standard
306, known as "interpretation 2," was adopted.27 3 The interpretation
was an attempt to define more clearly the degree of faculty involvement in externships. 274 The circumstances leading up to the adoption
of the interpretation were recounted by Dean Rudolf Hasl at AALS
Annual Meeting held in Los Angeles in 1987.275 He reports that interpretation 2 grew out of an attempt to respond to critics' charges that
students placed in practice supervised clinical programs were being
exploited as a source of free labor. In that regard the dispute that led
to interpretation 2 is integrally related to another dispute that involved the Council, an ongoing effort by some schools to gain approval
for the award of both pay and credit for the same clinical work. The
two matters are integrally related because one possible solution to the
criticism that practice supervised programs exploit students is to permit students in such programs to get paid at the same time they receive credit. In the interest of clarity, I will begin by discussing the
credit-plus-pay issue, which was addressed by interpretation 1 to Standard 306, and then continue the discussion of the developments leading to interpretation 2.
Credit-plus-pay is an important issue for clinical education, and is
especially important for clinical programs that involve off-campus
placement. Credit-plus-pay offers solutions to a number of problems,
especially in externships. When students receive both pay and credit,
the law firm's stake in the student is increased. This could encourage
less one considers the clandestine recommendation that practice supervised programs be abolished to be a model plan, this charge was ignored.
273. Upon recommendation of its Special Sub-committee to Study Standard 306, the
Accreditation Committee of the ABA Section on Legal Education and Admissions to the Bar, at its November 7-9, 1986 meeting, unanimously recommended
that the ABA Council adopt interpretation 2 of Standard 306. The Council of the
Section, at its December 6-7, 1986 meeting, adopted the interpretation. R.
Stuckey, A Compilation of Standards, Guidelines and Recommendations Related
to Professional Skills Instruction 4 (Sept. 1987) [hereinafter Compilation](available in University of Nebraska Law College Library). The text of interpretation 2 can be found in Stickgold, supra note 5, at 296 n.49.
274. The Consultant has characterized the interpretation as a response to concerns
about the design and administration of externships and about coordination between the full-time faculty member administering the program and the field supervisor, and about what the student is learning in the placement. White, supra
note 17, at 319.
275. I did not attend the session. I relate the history of interpretation 2 as it was described in a Letter from Dean Hasl to Stephen Maher (Feb. 12,1988)[hereinafter
Hasl](available in University of Nebraska Law College Library). Dean Hasl was
in a position to know this history because he was a member of the committee that
drafted the interpretation, and was Vice Chair of the Accreditation Committee at
the time he wrote.
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better supervision and discourage the assignment of menial tasks. 276
It has also been noted that credit-plus-pay will provide the school with
even more influence, should it attempt to exert control over the parttime work that now exists totally outside the law school's sphere of
influence. 277 Students with a choice of receiving pay and credit in a
school's placement, as opposed to pay alone at an outside job, might be
more inclined to enroll in the school's program. The need to exercise
better control over off-campus activity has been periodically suggested. 278 In addition, credit-plus-pay programs could allow financially needy students to participate. 279 Allowing credit-plus-pay
would also undercut the exploitation arguments currently leveled by
critics at credit only placement programs. 28 0 Credit-plus-pay programs could even generate funds for the law school.281
Ironically, the principal opponents of credit-plus-pay are the same
people who criticize placement programs as exploitative: in-house clinicians. The principal educational arguments against credit-plus-pay
were set out in the Project Director's Notes that accompany the
Guidelines:282
The primary focus of a law firm is representation of the client. Clinical
legal studies involving fieldwork are concerned with both the student and the
client. They seek to educate students in the context of client representation.
The Committee felt that payment of student salaries provides the law office
with a powerful element which can distort the relationship between the law
school and law firm.
276. Simon & Leahy, ClinicalProgramsThat Allow Both Compensationand Credit A
Model Programfor Law Schools, 61 WASH. U.L.Q. 1015, 1021 (1983-84).
277. Id. at 1022.
278. That was the concept behind the charge that led to the Skills Report, and I suggest that practice supervision provides the best opportunity to control and structure off-campus learning of various kinds.
279. Simon & Leahy, supra note 276, at 1022-23. The exclusion of needy students from
participation in practice supervised clinical programs is an important problem
that has gone largely unaddressed. Because it is difficult, if not impossible, for
students to attend regular classes, work at a field placement for credit, and work
in a paying clerkship at the same time (some schools wisely, I believe, simply
prohibit students in the clinic from outside work), needy students are generally
excluded by economic forces from clinic unless they can obtain financial aid sufficient to cover their lost clerking income, or can take the clinic as part of a workstudy program. Taking the clinic work-study allows the student to receive credit
for a portion of the clinic, and to receive pay for the balance. Work-study students do not receive both credit and pay for the same work The disadvantage of
work-study is that it may pay less than the prevailing clerking wage and, more
significantly, that work-study students must enroll in an additional course or
courses to make up for the credit lost to permit compensation. The work-study
students' heavier academic load takes time and attention away from the clinic.
280. Id. at 1024.
281. Id. at 1043-45.
282. Simon and Leahy have characterized the following argument as the major educational objection, and have labeled it the "conflict of interest" objection. Id. at
1025-26.
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The problem presented by the joining of credit and compensation is that it
dangerously tips the balance away from the educational focus and toward a
focus on client service in a context which properly starts with this predilection.... The thrust of the Guidelinesis to assure the educational purpose of
clinical legal study. Student salaries tend to blur the distinction between a2 job
83
and educational study for the employer, the student, and the law school

On the merits, the conflict of interest arguments are unpersuasive. No
live-client clinical experience is purely educational, because, by definition, live-client clinics require service to clients. There is always a tension between education and service. Credit-plus-pay may give the
placement a bit more leverage in that tug-of-war. If it does, the school
is capable of responding to that extra pressure through the numerous
controls discussed earlier. The concept that ten dollars an hour somehow transforms the same experience from education into work shows
just how fragmented our concept of legal education has become. It
also demonstrates that we do not really understand work if we see it
as something that is completely separate from the professional training of law school. The message that law schools should be communicating to their students is the continuity in their learning and
professional development through both school and their life in the
law.
A second educational objection is that student salaries would undercut the school's capacity to enforce Guideline VIII, relating to supervision, and Guideline XIII, which relates to "cooperating
2 4
attorneys," those individuals that I refer to as field supervisors.
This objection is based on the same misguided premises employed by
the conflict of interest arguments, and is similarly unpersuasive.
The other concerns raised by credit-plus-pay relate to the ability of
lawyers to teach,2w5 which have been addressed in Part IV. There is
also the concern that students may be improperly motivated by the
money and might not be permitted to actually represent paying clients
in court, because paying clients, unlike indigents, could afford better.2 86 I find the improper motivation argument unpersuasive given
my experience with work-study students, who traditionally have been
paid and have shown no indication of improper motive as a result. The
argument that paying clients would not have student lawyers is inconsistent with the view discussed earlier that consents obtained from clients to permit the use of their confidential information in class for
283. GUmELINEs, supra note 31, at 99-100. Simon and Leahy note that Guideline X.B
itself does not absolutely prohibit credit-plus-pay ("ordinarily" both should not be
awarded) and that language passed only by a 4-3 vote. Simon & Leahy, suprm
note 276, at 1025-26.
284. Simon & Leahy, supra note 276, at 1027-28.
285. Id. at 1028-29.
286. Id. at 1029-30.
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teaching purposes are voluntary.28 7 If paying clients would not agree
to student representation, how can anything but desperation motivate
indigent clients to allow their confidences to serve as the grist of class
discussion, where waiver of the attorney-client privilege could result?
There are also the following economic arguments against creditplus-pay: (1) that credit-plus-pay would be too expensive; (2) that it

would draw students away from programs for the poor; (3) that it
would drive down student wages and put pressure on schools to give
credit for part-time work; and (4) that credit-plus-pay would constitute unfair competition with classroom courses. 28 8 Each of these objections may be briefly answered. First, expense is a matter for each
school to consider, and not a basis for an outright prohibition. Second,
the idea that the addition of credit-plus-pay would put pressure on
programs for the poor is of minor concern given that regulators are
now in the process of abolishing practice supervised programs, which
have always been the mainstay of legal service to the poor. Third, it is
unlikely that credit-for-pay programs will "force down student
wages." 28 9 If they did, however, it would be a benefit because it could
serve to make credit-plus-pay programs more competitive with private
clerkships. This might be just what the law schools need to reassert
control over their students' learning, which they are now content to
cede, in large part, to law firms through clerkships. Fourth, the argument that schools would be forced to give credit for part-time work is
dubious. Credit-plus-pay would be awarded in the context of a clinical
program, and for that reason would be distinguishable from part-time
clerking. Finally, as for the claim of "unfair" competition with classroom courses, the unfairness of the competition depends to a significant degree on one's perspective. Members of the law school
community now seem willing to ignore the unfair competition provided by law student clerkships. If concerns about competition with
course-work are real, credit-plus-pay offers schools an opportunity to
gain control over off-campus work. These counter-arguments, taken
as a whole, show that the economic objection to credit-plus-pay is
based more on philosophy (or more accurately, on interest) than on
logic.
Nevertheless, after considering the issue, the Council issued interpretation 1 of Standard 306(a) which provides: "Student participants
in a law school externship program may not receive compensation for
a program for which they receive academic credit." 290 What went

wrong? There is no written "legislative history" to explain the Coun287. See supra text accompanying notes 72-74.
288. Such arguments are discussed in greater detail by Simon and Leahy. See Simon
& Leahy, supra note 276, at 1031-34.
289. Id. at 1031.
290. Id. at 1016.
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cil's reasons for adopting this prohibition. 291 I believe that credit-pluspay was opposed by those who seek to make placement programs less
competitive. But even assuming a more noble motive, such as protecting the image of clinical education as a "serious academic endeavor[]," 292 the goal was achieved at a substantial cost. When creditplus-pay was sacrificed, a powerful solution to many problems facing
field placement clinical programs was lost. The prohibition against
earning both pay and credit has been identified as "[a] major reason
293
for the failure of clinical programs to expand into private practice."
I believe that the sacrifice was not worth the gain and that the image
of clinical education as a serious academic endeavor is being preserved,
not for students, but for clinicians who seek to use it as their vehicle
into the academy. It is my position that the Guidelines and Project
Director's Notes are essentially political documents in a political
294
struggle.
The decision not to permit credit-plus-pay did not end the matter.
In the mid-1980s, a number of schools applied for a variance to permit
the offering of both credit and pay. The Accreditation Committee
tried to determine the situations in which a student could appropriately receive both credit and pay for clinical work.295 What constituted an acceptable field placement program under Section 306 was
viewed as a fundamental question in the settlement of the credit and
pay variance issue.296
At the time that the issue was considered, neither the Standards
nor existing interpretation provided guidance. Initially, the Accreditation Committee developed a rule of procedure concerning the granting of variances, but the basic question of what constituted an
acceptable Standard 306 program remained. Quite a few site evaluation reports discussed field placement programs, but they usually did
not provide much information concerning the way in which the programs were structured. It was with this background that the Accreditation Committee established a working group to develop what
became interpretation 2 of Standard 306.297 Interpretation 2 was
drafted in a factual context that is also significant; some of the cases
before the Accreditation Committee had caused great concern. 298
Interpretation 2, according to Dean Hasl, represented an effort to
291.
292.
293.
294.

Id. at 1016 n.6.
Id. at 1030.
Id. at 1016.
For further discussion of the politics, see infin section VII.A.

295. Hasl, supra note 275, at 2.
296. Id.

297. Id.
298. Dean Hasl has reported that: "There were programs which charged students
with full tuition and provided a full semester's credit for an essentially unsupervised experience thousands of miles from the home campus." Id.
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state the minimum requirements for a program meeting the requirements of Standard 306, without inhibiting growth and experimentation in what is still a developing area. It was developed as a "process
oriented rule" which would ensure that programs were thought
through before they were implemented.2 9 9 Finally, it represented a
compromise between those who wanted more elaborate requirements
and those who wanted somewhat less restrictive requirements. 300
4. Unpacking Interpretation2
Interpretation 2 contains several paragraphs of requirements. 301
First, it requires that a law school which has a program that permits or
requires student participation in studies or activities away from the
law school (except foreign programs) shall develop, publish, and communicate to the students and "field instructors" a statement which defines the "educational objectives" of the program. To the extent that
the requirement was adopted to ensure that some thought be given to
what the students are learning and could learn in placements, it is a
welcome development. In the past, faculties had not given enough
thought to what students are learning and could learn in practice su299. Id.
300. Id. Dean Hasl has taken strong exception to my suggestion, in this Article, that

the interpretation was part of an effort by in-house clinicians to put practice supervised clinical programs out of business. "Interpretation 2 was not intended to
be an assault on externships. The assertion that the basis for the hostility is the
economic threat to clinicians who are operating in-house programs is simply unfounded. At no time in the discussions surrounding the adoption of Interpretation 2 did such an assertion arise." Id. at 1.
301. The main features of interpretation 2 have been described this way by the
Consultant:
First, the law school must establish and define the educational objectives
of the program. What is the purpose of the program? What are the educational objectives of the program? The law school faculty must determine and define the educational objective of the program by the same
process which would be followed with respect to in house law school programs. The program shall be approved and periodically reviewed in accordance with normal law school approval and review procedures.
Second, the field instructor (practicing attorney or judge) must undertake a continuous evaluation of the student's experience throughout the
duration of the program. Thus, dialogue and evaluative action is required. Third, a member of the faculty must periodically review the program to ensure that it meets its announced educational objectives. The
program cannot be a farming-out or warehousing of the law student.
There must be a periodic review of the program and the individual student's experience to assure its educational quality. This review must be
undertaken by a member of the faculty in accordance with the basic
premise and requirement that responsibility for the law school curriculum rests with the full-time law school faculty.
The interpretation then lists a variety of factors which might be used
in evaluating the program.
White, supra note 17, at 319-20.
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pervised programs. As a result, even the meager resources allocated
to these programs have not been well directed.
The interpretation's solution to the problem of faculty non-involvement is to treat practice supervised programs much like other
courses taught by full-time faculty. It is questionable whether this is
the best approach. A better approach would recognize the studentcentered nature of such programs and allow the students to decide
their own educational objectives, rather than having the faculty decide
the objectives on a program-wide basis. A practice supervised program will place students with different interests in a variety of offices.
It is unlikely that each office participating in the program will be
equally well-suited to achieving the same objectives. A program that
has a single predetermined educational objective, or even a standard
set of objectives, deprives the students who participate in the program
of the opportunity to make those decisions for themselves.3 02 It
makes more sense, in a student-centered program, to encourage students to take greater responsibility, not just for achieving objectives,
but for setting them as well. After being given sufficient background
information, and the opportunity for reflection and discussion, students are capable of selecting their own educational objectives. The
students can then be encouraged to monitor their success in achieving
the objectives they have established. Such flexibility will permit practice supervised programs to address the educational interests of their
students. It is not clear why it was thought necessary or desirable that
all students in the program have the same objectives. It perhaps reflects the incorrect assumption that the objective of all placement programs is the teaching of lawyering skills.
The characterization of field supervisors as "field instructors" reflects that bias. This choice of language here and elsewhere in the
interpretation suggests that the regulators view the students as learning what their field supervisors are "teaching" them, in the same passive way they would learn in a classroom. In fact, the students in a
practice supervised clinical program are learning much differently in
their placement than they learn in class. Much of their learning in the
placement is and will be student-centered, and will differ in significant
ways from the passive teacher-directed learning that students become
accustomed to in law school. Thus, the focus on instruction demonstrates an insensitivity to both the opportunities for student-centered
302. Denying students the opportunity to select their own objectives deprives them of
a truly student-centered learning experience. "Student-centered teaching results
when students are allowed (1) to set classroom objectives, (2) to establish means
of arriving at these objectives, and (3) to evaluate progress toward attainment of
these objectives. Before students can assume this novel role it is usually necessary to unfreeze traditional forms of response." Martel, Age of Creative Insecu-

rity: Student-CenteredLearning,15 J. EDuc. LxBa. 112,113-14 (1974).
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learning that practice supervised programs offer and the benefits that
3 3
such an educational approach can provide for the practice of law. o
The interpretation specifically addresses the types of educational
objectives that might be acceptable: "Among educational objectives of
such programs may be instruction in professional skills, legal writing,
professional responsibilities, specific areas of the law, and legal process."304 This listing of educational objectives confirms the orientation

suggested both by the requirement of faculty preselection of objectives
and by the characterization of supervisors as instructors. First, the
interpretation recognizes only "instruction" in the indicated areas as
acceptable.3 05 This focus on passive learning appears to be intentional.
This is a concern because the strength of practice supervised clinical
programs lies in their ability to provide students with opportunities
for student-centered learning, not "instruction." Second, although the
word "among" suggests that the listed educational objectives are not
exclusive, the fact that certain educational objectives have been specified in an accreditation document is itself a concern, because it sug303. This approach to learning is nevertheless typical of prevailing attitudes. Harold
Taylor expressed his frustration with this situation in the following manner.
If you want to ride a horse, dance a jig, climb a mountain, build a boat,
write a novel, study history, think intelligently, become educated, a certain amount of instruction in a class in the subject will be useful-perhaps for two or three sessions. After that you will need to get a horse,
start dancing, climbing, building, writing, thinking and educating on
your own. Otherwise you will not have learned what you needed to
know, that is, how in fact to do the thing you have set out to learn to do.
To learn to do something it is necessary to practice it.
Although this is astonishingly clear as a general proposition, the entire American educational system is built on the opposite principle, that
learning is done only through instruction and intervention by a teacher
who explains, describes, instructs, and then certifies that the learner was
present in a class while the explanations and descriptions were being
given.
So prevalent is this view of learning, and so pernicious its effect in
educational institutions that it has taken years of struggle, research and
rebellion to return to the simple clarity of the original truth about education and to put its consequences into practice. The idea that knowledge
stems from experience and that knowing is an activity of the one who
knows has a respectable ancestry in the British empirical philosophers,
the psychology of William James, the views of the existentialists, and the
educational theories of Alfred North Whitehead and John Dewey,
among others. The idea also has the advantage of being continually affirmed in the experience of anyone who has ever learned anything.
Taylor, Forwardto P. MEYER, AWARDING COLLEGE CREDIT FOR NON-COLLEGE
LEARNING at vii-viii (1975).
304. STANDARDS FOR APPRovAL, supra note 26, Standard 306 interpretation 2(a).
305. Modern methods of instruction are no panacea. In fact, some adhere to the position that freedom of inquiry can be more important. "It is in fact nothing short of
a miracle that the modern methods of instruction have not yet entirely strangled
the holy curiosity of inquiry; for this delicate little plant, aside from stimulation,
stands mainly in need of freedom; without this it goes to wrack and ruin without
fail." C. ROGERS, FREEDOM TO LEARN at iv (1969)(quoting Albert Einstein).
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gests that the listed objectives are the ones that the faculty is expected
to select. Especially where faculties unfamiliar with field placement
programs are forced to look at them for the first time by the interpretation, this handy list may well have an impact on the choice made by
the faculty. This could create problems at the time the program is
evaluated because programs are evaluated against their stated objectives. Objectives such as instruction in litigation skills and research
3 06
and writing may be better taught in-house or in a simulation course.
Some would argue that objectives such as instruction in specific areas
of the law are better taught in a traditional classroom. If the regulators are suggesting the adoption of educational objectives that other
types of courses or programs are better suited to achieve, regulators
may be setting up practice supervised clinical programs to fail. If such
programs are judged only by criteria that are better suited to evaluate
more passive learning environments, much of the learning which is
occurring will not be recognized.
Why are these objectives suggested? Why have objectives that
practice supervised clinical programs are better suited to achieve been
left out? One answer is that the regulators are not familiar with the
programs they are regulating. By viewing the universe of possible educational objectives as bounded by the limits of instruction in lawyering skills, regulators miss possible educational objectives for practice
supervised programs suggested earlier.3 07 They also fail to appreciate
the various ways that practice supervised programs can be made a part
of a curriculum for educating lawyers: as a foundation for simulation
training; as a reinforcement of simulation training; as enrichment of
legal education in general; or for some other purpose. Perhaps regulators have an unconscious bias in favor of the passive learning that pervades the traditional classroom, and the more teacher-directed
experimental learning that is typical of the simulation and the inhouse clinic. If that is the case, although the interpretation may not be
intended to stifle experimentation, programs may not in fact be free to
pursue their own educational objectives. It may prove difficult to encourage student-centered learning without running afoul of regulators
who are looking for instruction.
The interpretation next requires that the "field instructor or a
306. The inappropriateness of the linkage which has developed between instruction in
professional skills has been noted elsewhere. Professor Spiegel notes that the
Site Evaluators Instructions which are given to those doing accreditation inspections of clinics make reference to Standard 302(a)(iii), which provides that law
schools shall offer instruction in professional skills. Yet, there is no reason to
assume clinical programs are engaged in skills training. Spiegel, Theory and
Practicein Legal Education: An Essay on ClinicalEducation,34 UCLA L. REv.
577, 604 (1987). Site evaluator's instructions are discussed in more detail shortly.
See infra notes 327-35 and accompanying text.
307. See supra section ITI.B.
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faculty member" engage the student on a "regular basis" throughout
30
the term in a "critical evaluation" of the student's field experience.S
The interpretation's use of the disjunctive seems to indicate that as
long as the field supervisor regularly engages the student in a critical
evaluation of the student's experience, the externship meets minimum standards. Thus the engagement discussed by this portion of the
interpretation does not seem to require direct faculty supervision of
students in the externships. However, by requiring that either the supervisor or faculty member regularly engage the student in a critical
evaluation of the field experience, the interpretation ignores the fact
that other methods, such as requiring students to complete a series of
written assignments over the course of the semester or to keep journals of their experience, have been developed to encourage student
reflection and generalization without direct intervention by faculty
members or field supervisors. The requirement of intervention may
inhibit experimentation in practice supervised clinical programs, despite the professed intent of the drafters to permit such development.
The interpretation also requires that a member of the faculty "periodically review any program conducted by a field instructor to ensure that the program meets its educational objectives."3 09 The
interpretation specifically requires that,
[i]n conducting such review, the faculty member should consider the time devoted by the student to the externship, the tasks assigned to the student, selected work products of the student, and the field instructor's engagement of
the student on a regular basis in a detailed evaluation of the student's field
experience. 310

The interpretation's requirement that faculty members review "work
products" may create some immediate problems and has the potential
to create others. The requirement that full-time faculty must review
"work products" may threaten the viability of some excellent placements of students as judicial law clerks. Some courts do not permit
students to discuss their work, to remove their written work from the
building or to show it to their professor. Are schools permitted to
place students with widely respected judges in such courts under the
interpretation?3 11 If not, what thought has been given to the impact of
308. STANDARDS FOR APPROVAL, supra note 26, Standard 306 interpretation 2(c).
309. Id at Standard 306 interpretation 2. The requirement is that the faculty member
ensure that the program, not the individual student, meets the schools' educational objectives.
310. Id.
311. At the AALS meeting in Miami in 1988, Dean Joseph Harbaugh, when asked this
question, answered in the negative. The Dean was a member of the Accreditation
Committee at the time. The response came in a question and answer period
which followed a presentation on the Standard and the interpretation designed to
inform legal educators about accreditation standards. Despite this opinion, the
educational value of clerking for such a judge is hard to ignore, and goes beyond
research end writing. Students learn how judges think, how the court functions,
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such a decision on what many consider to be valuable academic programs? The requirement has the potential to abolish practice supervised programs and to replace them with case supervised programs.
This may be true even where faculty members seek to preserve their
traditional role. The dynamics of the situation may lead to such a
result.
The requirement that work products be reviewed may prove to be
a slippery slope. To review student work products from the placement
intelligently, a significant level of inquiry by faculty concerning the
particulars of individual cases may be necessary. As was noted earlier,
in connection with the discussion of case supervision of judicial placements, the fair evaluation of student work done at the direction of
another is difficult because it must be evaluated in context.3 12 That
context includes the limitations that were placed on the student by the
supervisor and the limitations inherent in the factual and legal background, as well as the limitations that are being graded, those involving the student's abilities. To sort out one set of limitations from
another, a significant inquiry is necessary.
Furthermore, looking at writings out of context may cause the
faculty member to miss some of the real-world lawyering that is occurring. Writing a memo to a court is different from writing a memo
for class because the point is not to show the judge you know the material, but to win the argument. Part of being a good advocate is knowing what to leave out, as well as what to put in.313 How can a faculty
member who is not fully familiar with the case appreciate the soundness of judgments of this kind? If enough time is taken to address
these concerns through the full attention of faculty, these programs
are changed in ways that make them less attractive to faculty and less
cost-effective. To the extent that added attention requires the hiring
of a special faculty to teach in these areas, the labor problems discussed in a later section can be expected to arise.3 14
The interpretation's whole approach of examining work products
can be criticized as embracing an objectivist view of lawyering. Relaand through their experience are able to demystify a process they have studied

for years in a classroom setting. It is often the student's only view of the process
from the other side of the bench, since that experience cannot be duplicated in
law school or in practice, and most students do not clerk for judges after
graduation.
312. See supra text accompanying note 56.
313. This is not to suggest that students should leave out contrary authority. The
point is a more subtle one about litigation strategy. For example, it might be
important to leave out discussion about the standard that a litigant wants a court
to adopt in order to avoid dissolving the consensus for the litigant's position that
the argument seeks to build. A teacher might look at such a brief and note that

the standard was missing-but that may have been a strategic decision that cannot be appreciated without a more complete understanding of the case.
314. See inifra text accompanying notes 393-97.
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tionships between lawyer and judge and lawyer and client are relativistic. The objectivist focus is both false and one of the things that
practice supervised programs are helping students escape. When students return to the classroom after spending time in the practice supervised program, they ought not be content just to read the case.
Moreover, it is not entirely clear what the interpretation means by
"work products." If the requirement of the review of work products is
given a narrow reading, to avoid the problems that a broader reading
could create, it could perhaps be satisfied by the review of the students' time and activity reports, written assignments made by the program (as opposed to written work done in connection with the
student's case work), and the student's journal. By permitting review
of written work assigned by the school to satisfy this requirement,
rather than requiring review of written work assigned by the placement, the problems posed by case supervision may be largely
avoided.3 15
The fact that the regulatory trend is moving in the direction of case
supervision is not just suggested by the requirement of the review of
work product that is contained in the interpretation. Case supervision
had been unambiguously recommended in an earlier draft of the interpretation that was proposed but not adopted. This draft of the interpretation had been drawn up by Dean Rudy Hasl and was circulated
by Roy Stuckey at a meeting of externship clinicians in 1986. In pertinent part, the draft provided:
6. Consistent with applicable ethical rules and considerations and attorney-client confidentially, written student work requiring analysis or critique
shall be submitted to the supervising faculty members.
7. The supervising faculty member has an independent obligation to
make a qualitative review of the student's 3work
product and to communicate
16
an evaluation of that work to the student.

These criteria, if adopted, would have forced faculty in practice supervised programs to inquire into the substance of pleadings in ongoing
cases, and this intervention would place practice supervised clinics on
the slippery slope towards case supervision. The interpretation does
not go as far as the draft in requiring law school faculty involvement
in case supervision, apparently because of opposition by practice supervised clinicians.
At the 1986 meeting, when these criteria were reviewed, clinicians
questioned them, asking: "If competent field supervisors are selected,
isn't the faculty supervisor just second-guessing the field supervisor if
he or she asks too many questions, or probes too far into specific case
315. Such problems may not be completely avoided, because, for example, students
may include confidential information in their journals.
316. Cole & Daniels, supra note 12, at 13-14.
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decisions?"3 1 7 This discussion was attended by eleven people, not all
of them externship clinicians, in a meeting in Vermont that was not
held in connection with any major conference.3 1 8 The fact that this
level of discussion was inadequate is suggested, not just by the attendance figures, but by the nature of the input provided at the meeting.
For example, on the subject of review of student work product, Cole
and Daniels summarily report that "[t]he consensus of the group was
that faculty supervisors should review representative work of their
students but not necessarily all written products."3 1 9 The fact that no
objection was raised at that meeting to the review of work products is
probably responsible for the incorporation of this pernicious requirement in the interpretation. A decision as important as the parameters
of acceptable clinical education should not be decided with such limited input.
The interpretation concludes with a list of the factors 20 which the
Accreditation Committee shall consider in determining whether a
program complies with the requirements of Standard 306. These factors include the prerequisites for and the extent of student participation; the method of evaluation of student performance; the
qualification and training of field instructors; the method of evaluation of field instructors; the classroom component; student writings;
the adequacy of instructional resources; the involvement of full-time
faculty; and the amount of academic credit awarded.321 The interpretation, however, provides no guidance concerning what these factors
mean or how much weight the presence or absence of each should be
given.
When the meaning of the interpretation was explored by a group
of externship clinicians at the AALS Workshop on Clinical Legal Education held March 12-14, 1987, in San Antonio, their questions and concerns filled a four page memorandum.3 22 Professor Elson also
responded to the interpretation and the January 1987 memorandum:
My biggest problem with these documents [the interpretations of ABA
Standard 306 and the guidelines on the review of professional skills programs
that are given to ABA site evaluation teams] is that by elaborating in great
detail on all of the factors that would be well to consider in designing the best
317. Id. at 15.
318. Id. at 13. Approximately 25 people indicated that they were unable to attend but
were interested in the outcome. Id.
319. Id. at 16.
320. The Consultant ends his descriptive piece on the interpretation by noting. "Adherence to the factors set out in the interpretation assures the law student that
the experience in practical lawyering skills is a satisfactory introduction to the
practice of law." White, supra note 17, at 320. Thus, the focus here on skills
training is clear.
321. See STANDARDs FOR APPROVAr, supra note 26, Standard 306 interpretation 2(e).
322. Memorandum from Janet Motley to Members of Externship Committee (Apr. 8,
1987)(on file with author).
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extern program, the guidelines detract from focusing on the critical issue of
the identification
of the vital prerequisites of a worthwhile extern
32 3
program.

From a comparison of these reactions, the nature of the document
as a compromise can be seen. Both Elson and the externship clinicians
are troubled by the interpretation's ambiguity. Elson, an in-house clinician, is concerned that the interpretation does not clearly delineate
which programs meet accreditation standards. Externsip clinicians
are also concerned about ambiguity because they are unsure whether
their programs meet the requirements of the interpretation, and sense
from this and other developments that forces are at work that are
seeking to make fundamental changes in their programs. While a
reading of the plain language of the interpretation may not establish
that limiting acceptable educational objectives or requiring case supervision in field placements are the purposes or will be the effects of the
interpretation, there is nevertheless reason to suspect that regulation
is headed in those directions.
5. Living With Interpretation2
The Sunday discussion at the Albuquerque Conference suggested
that important figures in ABA accreditation believed that practice supervised clinical programs are substandard. A review of the interpretation's history and language does not seem to bear out such a
judgment. How has the interpretation actually been applied? Surprisingly, the Accreditation Committee has found reason to believe that
practice supervised clinical programs are not in compliance with Standard 306 with regard to adequacy of supervision.3 24 This is surprising
because the interpretation, as its intent has been described, and as it is
written, does not seem to support such a result.
How can such a result be explained? While the interpretation does
not explicitly prohibit practice supervised programs, it focuses on
their weaknesses and ignores their strengths. In the accreditation process, this could cause difficulties for such programs. Furthermore, the
interpretation is far from clear. The fact that the interpretation was
drafted by a group which included no externship clinicians may explain why even externship clinicians have been confused by the interpretation. The fact that the interpretation represents a compromise,
323. Elson, supra note 29, at 11.

324. The particulars of individual cases are confidential, but the fact that a significant
number of schools were experiencing difficulties with their externship programs
in the accreditation process became clear from the discussion at the Externship
Committee meeting of the AAIS Clinical Section at the 1989 AALS Annual

Meeting in New Orleans. Representatives of a number of schools, including a few
deans, reported that their externship programs had experienced difficulties in
the accreditation process, and they came to the meeting because they wanted to
know what was going on.

1990]

CLINICAL LEGAL EDUCATION

but not a consensus, may also be responsible for this anomaly. Dean
Walwer and Richard Nahstoll were both on the committee that
drafted the interpretation, and they were both at the discussion in Albuquerque, where they did not agree on its meaning.325 Ambiguity in
the interpretation, and its general tone,326 may permit those who are
hostile to practice supervised programs to press their agenda through
secret school-by-school decisions in the accreditation process.
Because of the secrecy involved in the accreditation process,3 27 it is
hard to know what is happening at individual schools.328 However, it
325. Nahstoll's views are clear from the remarks he made on Sunday morning, immediately before the externship meeting.
I'm alarmed by what I've heard around here about how some of these
externships are being conducted to the extent that they are, or approach,
a program in which a school accepts a student's tuition with its left hand
and points with its right hand out to the horizon and tells the student to
go get a job and return at the end of the semester, or anything close to
that. Those externships are unacceptable. They are not meeting the
minimum requirements, the very minimum requirements of the standards, and I think that perhaps in this afternoon's session, which is
piggy-backing on this conference, there may be some time for some more
discussion of that.
Conference, supra note 4, at 98 (statement of R. Nahstoll). I think it is fair to say
that Nahstoll has never seen a practice supervised program that he believes satisfies accreditation standards. Dean Walwer, on the other hand, did not agree that
all practice supervised programs are substandard. His remarks in the morning
session before the afternoon meeting similarly reflected his approach- "And let's
be more mindful of what adjuncts can competently do-not because using adjuncts is education on the cheap, but because you can engage magnificent adjuncts to do a marvelous job with the same kind of credentials law teachers have
when they enter the academic realm." Id. at 100.
326. "[Ihe entire tone of the ruling evidences a basic, and obvious, distrust of the field
supervisor. It seems to demand that the faculty review much of the student's
work, as well as the supervisor's work, as if the supervisor were but another student." Stickgold, supr note 5, at 323.
327. RULES OF PROCEDURE, supra note 225, Rule 36, entitled "Access to Site Evaluation Reports and Committee and Council Action," provides that site evaluation

reports are confidential and may be disclosed only with the approval of the
chairperson of the Council of the Section of Legal Education or the consultant on
legal education. The consultant's action letter may be disclosed by the school

(although disclosure is rare because it is unlikely that it would be in the school's
best interest to do so), but only a full release of the letter, not a release of excerpts is permitted. One year after the initial transmittal of the determinations
of the Accreditation Committee, including specific findings of compliance and
noncompliance with the Standardz, the consultant shall, at the request of any
person, make available the remaining specific findings of noncompliance.
328. At the Sunday meeting in Albuquerque, Professor White, the ABA Consultant
on Legal Education, in answer to a question about whether it was proper for externship clinicians to ask each other about the difficulties they were experiencing
at the hands of the ABA in the accreditation process, stated that members of the
law school faculty of the schools experiencing difficulty would presumably want
to be limited in their discussions so the matter would not become public and
harmful to the school with regard to such matters as student recruitment, fundraising, and so forth.
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is no secret that, in the Accreditation Committee, "the hot topic is, has
been, the promulgation and application of interpretation 2 of Standard
306, having to deal with externships."3 29 Schools are visited during
the regular reinspections conducted every seven years, and sometimes
at other times as well. The teams prepare the inspection reports
which are used by the Accreditation Committee to evaluate the
school's externship program.33 0 Thus, one source that may shed
some light on what standards are actually applied in the accreditation
process are the written instructions given to members of site evaluation teams. 3 31 In January 1987, shortly after interpretation 2 was
adopted, and then again in September 1988 and September 1989, the
Consultant on Legal Education to the ABA issued new instructions to
members of site evaluation teams. The site evaluator's instructions
329. R. Stuckey, Remarks at the AALS/ABA Evaluation Process Workshop of the
AALS Annual Meeting (Jan. 4,1990)(Tape 12,1990 Conference Audio Cassettes).
330. A sample inspection report, released as an enclosure to a Memorandum from
Kathleen S. Grove to Persons Attending the AALS Clinical Legal Education Program (May 31, 1988)[hereinafter Grove Memorandum](available in University of
Nebraska College of Law Library), provides an interesting insight. The report,
which has names deleted, praises the in-house clinic as "well-planned and wellexecuted, but underfunded." Id at 11. The report suggests that the in-house
clinic needs more money, more space, and raises concerns about the faculty status
of the clinicians under Standard 405(e). Id. at 11-12. In contrast, the portion
which discusses the school's placement program is quite critical of the clinical
director, who, the report contends, is making decisions by "unguided ad hoc judgment" devoid of general faculty review. This criticism is leveled because there
are "no written standards or criteria for determining the appropriateness of any
particular field placement or field instructor." The sample report goes on to explain that "[a]lthough the Clinical Director, who had previous experience in
clinical teaching, had a sophisticated understanding of the elements of an educationally valuable experience, it was clear that the dean and faculty had no involvement in such determinations on an individual or policy level." Id. at 8. The
report did not call for case supervision in the placement, but the specific criticisms raised in the report suggested that, to satisfy concerns raised in connection
with subsection (e) of interpretation 2 of Standard 306, the school would need to
make significant changes in the program.
331. "The evaluation of a law school in operation naturally reflects the experiences
and predilections of those who draft and adopt the standards for accreditation
and, to a certain extent, of the evaluation team and those who have to act on their
reports." Cardozo, Accreditationin Legal Education, 49 CHI.-KENT L. REV.1, 12
(1972). Site evaluators' instructions provide some insight into the understandings
of the evaluators and those who sent them. Those instructions provide, on the
first page, in capital letters, underlined. 'THIS DOCUMENT SHOULD NOT BE
READ OR USED AS STATING MANDATORY REQUIREMENTS FOR
SKILLS TRAINING PROGRAMS." Memorandum from James P. White, Consultant on Legal Education to the American Bar Association, to Site Evaluation
Teams 1 [hereinafter White Memorandum]. The contents of the instructions can,
nevertheless, be expected to have a significant impact on the accreditation process. They provide specific directions to inspection teams concerning points that
should be covered in conducting inspections and they reflect the consultant's interpretation of applicable standards.
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include interpretation 2 and add additional commentary and questions. Although these instructions have changed almost every year, it
is reasonable to expect that they shaped the understandings of the accreditation standards held by team members who conducted site visits
during the time of their use.
The January 1987 instructions were very problematic. That version of the site evaluator's instructions, under the section titled
"Placement Clinics" provided, in part:
In addition to the topics applicable to all clinics, the following areas of inquiry
relating particularly to placement clinics should be covered.
Do faculty supervisors visit each placement clinic on at least a weekly basis? Do the faculty supervisors meet regularly with each student? Do they
review student work regularly? Do they observe student performances in
court? Do they participate in grading the student? Do they monitor the quality of instruction and meet regularly
with the field supervisor to make sugges332
tions and answer questions?

These questions clearly suggested that only case supervised programs
were acceptable. That position is not supported by either Standard 306
or interpretation 2. This section of the instructions was criticized in a
circulation draft of this Article, and it was not included when the September 1988 instructions were issued. Nevertheless, the fact that such
questions were included in the first place suggests that there is pressure somewhere in the system to require case supervision. A clear
requirement of case supervision may emerge if a third interpretation
of Standard 306 is adopted.
The September 1988 instructions also included some commentary
inconsistent with the basic assumptions that underlie practice supervised clinics. One example was the observation that "[i]n all clinics, a
major part of the educational experience occurs through the one-onone meetings between students and their direct supervisors." 333 This
observation may be incorrect in the case of practice supervised clinics,
and certainly ignores the importance of student-centered educational
objectives in such programs. If the true educational experience is the
reflection and generalization that follows from the experience, as
some contend, then in structured practice supervised programs most
of the educational experience is occurring as the student makes entries in the journal, completes written assignments, thinks about assigned readings, and participates in the class component. Critics
should not be permitted to claim, on the one hand, that placement
without assurances of reflection and generalization is not an educational experience, and then turn around and claim that most of the
learning in a practice supervised program is occurring during the experience in the placement, not in connection with the measures taken
332. White Memorandum, supra note 331, at 9.
333. Memorandum from James P. White, Consultant on Legal Education to the American Bar Association, to Site Evaluation Teams 10 (Sept. 1988).
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by the school to assure reflection and generalization. The instructions
proceeded to list more than fifty specific questions that should be
asked during the evaluation of placement clinics. 334
In September 1989 the site evaluator's instructions were significantly revised. The new format was designed to facilitate an in-depth
review of externships as well as professional skills programs in general. Those familiar with the accreditation process expect the professional skills section of the report to be the longest section in the site
evaluator's report submitted to the Accreditation Committee, in large
part because of all the information that must be reported about externships.33 5 The report must describe the externship in detail, and
must address each of the criteria set out in interpretation 2.
Neither Standard 306 nor interpretation 2 seems to require case
supervision, yet activity in the accreditation process suggests that
these writings do not tell the whole story. Occasionally, members of
the Accreditation Committee give a public glimpse of how they view
these requirements. Dean Joseph Harbaugh, a former in-house clinician, was a member of the Accreditation Committee when he made
the following observations during a role play at the National Conference on Professional Skills:
If we're using externships, we may use placement with other lawyers. However, we must have the involvement of our full-time faculty because it's there
that we can give the critique and analysis that is not likely that the placement

supervisor cannot provide [sic]. There are others who would disagree with
that, who would say that we can simply rely on the placement supervisors.
Yet, we do have an interpretation by the ABA of Standard 306 that will require us to have some form of involvement by the law336
school. Preferably, it's
very active involvement by a member of our faculty.

This understanding of the requirements seems at variance with the
requirements as written, which do not prefer active involvement by
faculty in case handling (which I understand is suggested by Dean
Harbaugh) to other forms of monitoring. Because individual understandings of the requirements held by those on the Accreditation
Committee are not usually subjected to scrutiny outside the secret accreditation process, it is impossible to know the real requirements that
are governing accreditation decisions.
334. Id. at 10-12.
335. R. Stuckey, Remarks at the AALS/ABA Evaluation Process Workshop of the

AALS Annual Meeting (Jan. 4,1990)(Tape 12,1990 Conference Audio Cassettes).
336. Conference, supra note 4, at 71. Richard Huber, the President of AALS at the
time, responded as follows:
One advantage of being a dean is that you get to do a lot of accreditation inspections, and I am happy to hear you speak this way about

outside placement programs. I think one of the real issues is that some
of these programs do not seem to be educationally controlled nor are
students suitably evaluated.
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In a similar vein, when individuals are called upon to describe the
accreditation process at events held for that purpose, a view emerges
that does not always square with the written record. Dean Elliot Milstein spoke at the AALS-ABA Joint Site Evaluation Process Workshop, as an individual selected by those organizations to explain the
site evaluation process. He suggested that, as a site evaluator of externships, "[y]ou ought to be looking for... faculty critique of student
work [and] faculty participation in the preparation [of cases]." 337 This

assessment does not seem to find support in the written materials just
reviewed, but it was nevertheless being suggested at a training event
for site evaluators. Perhaps Dean Milstein finds authority for such an
inquiry in the AALS Bylaws; he spoke at the invitation of the AALS
and suggested that the AALS Bylaws, which are much less defined
than the ABA requirements, may play a part in the reinspection process. 333 Dean Milstein reported that the AALS Accreditation Committee has drafted comments explaining its concerns about
externships, and it is not yet clear where that effort will lead.339
B. A Critique of ABA Regulation
It appears that the regulatory scheme that is currently being developed will, for the first time, attempt to draw the borders of "acceptable" clinical legal education.3 40 This is a significant event; in a sense it
is the end of an era in clinical legal education.4' What is perhaps
most remarkable about this event is that, from all appearances,
337. E. Milstein, Remarks at the AALS/ABA Joint Site Evaluation Process Workshop
(Jan. 1990)(Tape 12,1990 Conference Audio Cassettes).
338. Id.
339. Id. An evaluation and critique of AALS accreditation efforts is outside the scope
of this Article.
340. This trend is also evident within the AALS Clinical Section. The Section's Externship Committee, which I believe has not and does not effectively represent
the interests of practice supervised clinical programs, met during the AALS
Clinical Section meeting in Washington, D.C. in May 1989, to discuss the proposal
that the Section develop its own standards for externships. I opposed this idea
along with others who see the establishment of standards to be a serious threat to
the development of practice supervised clinical programs. Little progress has yet
been made in this effort, but it remains a threat, because such standards could be
used against programs in a number of ways, including in the accreditation process. Any assurance that such standards would not be used in the accreditation
process is of little comfort, given the history of the Guidelines.
341. This event has not come unheralded. In 1974, one dean observedIf this diversity of program and view point is allowed to continue
much longer, those who predict the future of clinical education is limited
by the extent to which outside grant support continues may well be
proven correct. The time for experimentation, it would seem, must soon
come to an end, and time and thought and even money now must be
invested in an evaluation of the experiments that have been occurring.... Hopefully, it also will be possible to establish some criteria to
use in determining whether a clinical program in a law school has viabil-
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whether through a review of the scholarship, or through attendance at
clinical conferences sponsored by the ABA and AALS, one would
hardly know that it is taking place.
There is a finality to the present efforts that seems to escape notice. Branding practice supervised programs "academically unacceptable" through the accreditation process threatens to destroy or
seriously damage the programs. The protest that these efforts are not
intended to prevent experimentation is inconsistent both with the
foreseeable consequences of the decision and with the very concept of
drawing boundaries. The regulatory efforts described here are
designed to set the limits which will shape the nature of acceptable
experimentation for years to come.
The judgments that underlie the current regulatory approach have
not been tested, but are nevertheless being applied in the accreditation
process. 42 Programs are being evaluated according to regulatory
standards before those standards have been given full consideration in
a process conducted according to a sound methodology. There is a
good argument that the interpretations that have been made in this
area are in fact new standards and that the policy judgments that they
embody should be adopted, if it all, by a vote of the full house of delegates. Adoption by the Council alone does not satisfy the letter or the
spirit of the ABA standards.3 4 3 Studies of the costs, benefits, and poity as a part of the overall academic program .... Then it will be time
for the agencies of accreditation to take a stand.

Spring, Realism Revisited: ClinicalEducation and Conflict of Goals in Legal Education, 13 WAsHBURN L.J. 421, 430 (1974). Similarly, LaFrance has recognized
that the Clinical Section of the AALS has been wrestling with "the content and
outer bounds of clinical education" when it deals with questions involving
whether agency placements and externships should be included, and he has noted
that this suggests "that clinical education is now in the second stage of development in law schools." LaFrance, Clinical Education and the Year 2010, 37 J.
LEGAL EDUC. 352, 353 (1987).
342. The Institutional Bill of Rights in Accrediting, proposed in Proliferation and
Agency Effectiveness in Accreditation.. An InstitutionalBill of Rights, 1980 CURRENT ISsUES IN HIGHER EDUCATION 19, 25 (No. 2 1980) provides that schools have
"[t]he right to expect all accrediting agencies to conduct studies of the validity of
their standards and to publish the results of such studies." This has not been
done. Dean Hasl has conceded that more information may be needed.
You suggest that there is incomplete information concerning the nature
of the problem. To a certain extent your observation is accurate. The
purpose of the rule was to provide a means of obtaining more information about how externships are supervised. What may well develop from
such information is a further refinement on the requirements of a program under Standard 306.
Hasl, supra note 275, at 2-3. I suggest that the possession of such information
should be a prerequisite to, rather an object of, regulatory action that has the
effect of putting educational programs out of business.
343. This point has already been made with respect to the adoption of the interpretation of Standard 306 that prohibits credit-plus-pay programs. See Simon & Leahy,
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tential of various models should precede the drafting and enforcement
of accreditation standards that have the effect of forcing law schools to
suspend experimentation and to make fundamental changes in their
educational programs.
The use of the accreditation process to develop educational policy is
the approach most likely to stifle experimentation. This is true as a
general rule. The risk that standards set by the profession will stifle
creativity and innovation in professional education is present in law, as
it is in other professions.3 44 Given the existence of this risk, the accreditation process should be avoided as a way of attempting to develop or refine educational programs. The normal risk is multiplied in
this situation because it does not appear that regulators are fully familiar with practice supervised clinical programs, or fully understand
and appreciate their potential. It also appears that they did not understand that all clinicians do not have the same interests in regulatory
outcomes. The decision to limit input into the process has contributed
to these failings. To the extent that the regulators have permitted
only limited input into in the process (e.g., through the review of the
Report of the Skills Training Committee without considering other
points of view), they have been misled by the incomplete picture provided by that limited input. The problem is not simply lack of will on
the part of the law schools, as the Skills Training Committee's Report
suggests. 345 If it were, arm-twisting might be an appropriate regulatory strategy. In fact, practice supervised programs offer benefits that
have simply been ignored while requirements that will benefit inhouse clinicians have been favored. The regulators would have discovered this had they inquired.
It appears that, as a second and related problem, regulators have
failed to differentiate between input from in-house clinicians, who are
naturally and often actively hostile to practice supervised programs,
and input from clinicians who run practice supervised programs.3 46 It
is true that, especially thanks to the efforts of in-house clinicians, this
supranote 276, at 1016. It seems even more timely in the case of interpretation 2,
which clearly reversed years of existing practice.
344. 'Where a national association sets guidelines that must be met for accreditation
purposes and these guidelines are adopted by licensing boards, significant limitations are imposed on the ability of educational institutions to develop innovative
training tracks for professionals." Hogan, supra note 214, at 19. This observation
holds true, for example, in the field of psychiatry, where it was observed that the
accreditation system in operation there had a "destructive influence on the evolution of psychiatric education." Id. at 19 (quoting Taylor & Torrey, The PseudoRegulation of American Psychiatry,129 AM. J. PSYCHIATRY 658, 661 (1972)). The
fact that the accreditation process in law tends to "freeze the educational process

or impose some monolithic mold" has been recognized in other contexts. Cahn,
supra note 219, at 485.
345. See Skills Report, supra note 8, at 2, 4.
346. Externships have been attacked by "[flaculty clinicians in the 'in-house' pro-
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has not been obvious. One commentator has characterized the battle
between in-house3 47
clinicians and the supporters of externships as a
"veiled struggle."
The failure to see beyond the label "clinician"
seems to have interfered with the regulators' ability to fairly judge the
limited input they have received.
The accreditation process effectively prevents input by those who
have the expertise and interest to develop innovative practice supervised programs. What is the likely result when a school is notified
that the Accreditation Committee finds reason to believe that its externship program does not meet Standard 306? The dynamics of communication in this process are not well suited to policy development.
First, the process never involves direct communication between the
clinicians and the regulators. This insulates those who are making the
rules from those who have actual experience in the regulated activity.
Second, this process prevents communication that is free of institutional concerns that need not be made a part of this debate. In fact,
because the process places the well-being of the institution on the line,
it ensures that the merits of any debate about externships which
might occur will not necessarily be controlling, and it encourages
schools not to engage in debate in the first place.3 48 How many schools
are willing to raise issues like those discussed in this Article at such a
time? The likely result is an attempt to appease the regulators, not a
resort to principle or to educational theory. It is a safe bet that when a
school is told that its practice supervised clinical program does not
meet minimum standards because supervision in the program is inadequate, there will at least be a temptation, and perhaps an impulse, to
respond by dismantling the program.3 49 The regular faculty normally
grams, partly out of convictions about deficiencies, and partly out of the fight for

survival and legitimacy." Stickgold, supra note 5, at 290.
347. Id.
348.
Schools with firm reputations can ignore criticism if they feel it unwarranted, but they are likely to be highly sensitive to adverse reports that
sully their records. Adverse comment on such schools' novel curricular
or teaching techniques, moreover, can chill the enthusiasm for similar
innovation in schools less confident of the strength of their standing.

For the latter, even a hint of disaccreditation can cause apprehension
and turmoil on a campus; actual disaccreditation can be a death blow.
Cardozo, supra note 331, at 12.
349. Another temptation may be to fire the clinician running the program. When the
Accreditation Committee routinely raises concerns about practice supervised
clinical programs during law school reinspections because of a philosophical opposition to the clinical model, such concerns are not based on the clinician's performance. Nevertheless, when such a program is flagged during a reinspection, it
does tend to reflect poorly on the clinician. This approach puts clinicians, who
are often not within the mainstream of the faculties in the first place, in the
unenviable position of explaining to their school why they are running a "substandard" clinic. The answer is often that regulators are unhappy with the

school's design of the program and the resources the school is willing to devote to
it. How receptive the school will be to such a response will vary. Some may be
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has little connection with the clinic, and may readily support the abolition of an academic program condemned by the ABA. If the faculty
will not support outright abolition, it may support limiting the number
of students in the program, the credit awarded for the program, or the
placement options of the program in order to placate the ABA. Even
if the school's response is less dramatic, and thus fails to resolve what
is clearly a sensitive matter expeditiously, it is likely that the school
will respond to unspecific complaints of inadequate supervision by insisting on more faculty control of the day-to-day operation of that program. The tightening of faculty control merely to appease regulators
will minimize opportunities for student-centered learning, and thus
interfere with the program's educational objectives.
The impact of the use of the accreditation process to abolish or
modify existing programs is already having an effect. It is not possible
to know the details because it is not in the best interests of the law
schools to discuss their accreditation problems. Nevertheless, the indications are clear. For example, at the meeting of the Externship Committee of the Section on Clinical Legal Education of the AALS held in
conjunction with the AALS Annual Meeting in New Orleans in January 1989, attendance was far greater than expected. The small room
that had been reserved for the meeting was packed, and several deans
(whose presence at the meeting was itself testimony to the seriousness
of the problem) were demanding to know what was going on. A
number of schools reported that their externship program had caused
difficulty in the accreditation process and a number indicated that
they had made changes in their programs as a result of their experiences in the accreditation process. A great deal of puzzlement was
expressed concerning what type of externship program the ABA
would find acceptable, since the Accreditation Committee's expressions of displeasure have not been accompanied by specifics.33 0 The
full effect of the assault against practice supervised programs taking
place in the accreditation process is not yet known. It has set in motion a series of decisions by faculties and regulators which are changing clinical offerings around the country. There is simply no way to
know the extent of the damage that is being done to practice supervised programs.
more comfortable firing the clinician who is probably untenured. Such a dynamic
is in stark contrast to the support the ABA has traditionally given in-house

clinics.
350. The rationale for this is apparently that ambiguity in the expression of concern

preserves academic freedom, although it is likely to have the opposite effect in
this context. Ambiguity may encourage more dramatic changes to avoid future

difficulties.
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VII. CLINICAL POLITICS AND THE AGENDA OF SELFINTEREST
A.

The Ramifications of Standard 306

An understanding of the politics that have influenced regulatory
policy in this area is necessary to the full evaluation of the process.
The dynamics of clinical politics are shaped by the position of clinicians within legal education. Clinicians, as a group, do not feel secure
in their jobs, and have not been accepted into the mainstream of legal
educationSS1 This insecurity and lack of acceptance has caused them
to become so preoccupied with questions of job security and status that
such concerns permeate their work.352
In-house clinicians feel especially threatened by practice supervised programs. There is no question that in-house clinical education
is expensive, and practice supervised programs can be significantly
less expensive. 35 3 Clinical education developed in an environment of
soft money.3 54 Things have changed. Schools are cost conscious.
"When faculties feel pressure to reduce budgets or to restrain rates of
increase, they look first to, and often not beyond, the clinical curriculum."3 55 In-house clinicians view the practice supervised model with
351. "Despite the supportive talk one hears at meetings of the American Association
of Law Schools, clinical education remains a marginal aspect of the law school
curriculum." Tushnet, supra note 186, at 272.
352. One critic has described the "world view of far too many clinical teachers" in
these terms:
Like Soviet bureaucrats, these clinical teachers divided the world into a
beleaguered "us" and a menacing "them." On this world view, clinicians
do one thing and traditional teachers do something totally different.
Neither group likes the other, and each avoids the other altogether when
it can. Traditional teachers hold the power in law schools because of
historical accident and use that power to perpetuate themselves, largely
by denying full faculty status to a sufficient number of clinical teachers.
Traditional teachers talk about standards, scholarship and intellectual
content, but that is no more than an elaborate smoke screen for what, at
its root, is an unadorned power play to preserve the dominance of the
traditional law-teaching role. Some traditional teachers are sympathetic,
but they are few in number and unrepresentative of law teachers generally. More traditional teachers are hostile, not because they want to be
but because they need to protect the only job they know how to do.
Condlin, supra note 97, at 336. Condlin suggested this world view "produces a
profound intellectual and emotional insularity in those who hold it." He also suggests that much of it is "overstated." Id.
353. An article published with the Guidelines as a Consultant's Report suggested that
the median cost per student credit hour was $510.00 for in-house programs and
$40.00 for externships. Swords & Walwer, CostAspects of ClinicalEducation, in
GUIDELINES, supra note 31, 133, 153.
354. "[Floundations were the major supporters of clinical education in its formative
years." Gee, supra note 127, at 4.
355. Tushnet, supra note 186, at 273. See also LaFrance, supra note 341, at 355:
"Clinical law offices are the most vulnerable for trimming, particularly in those
schools, probably the majority, in which the clinical faculty lack tenure. The
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alarm because they fear that in-house programs, which were finally
established after years of effort, will be replaced or partially displaced
by less expensive practice supervised programs.35
It is clearly in the economic self-interest of in-house clinicians to
favor case supervision over practice supervision. The requirement of
more full-time faculty supervision of student case work creates jobs
for clinicians. It also tends to drive up the cost of practice supervised
programs to a level that makes them financially unattractive alternastructural alternative most likely to be employed will use placements with existing agencies."
356. Although not all in-house programs are threatened, I believe it is fair to say that
in-house clinicians, as a group, view practice supervised programs as a threat.
The AALS Section on Clinical Education created a Committee on the Future of
the In-House Clinic in 1986
for the purpose of exploring solutions to certain common problems that
seem to be confronting in-house, live-client clinical programs across the
country. These developments include cut backs in clinical faculty, displacement of in-house programs with externships, limits in student demand, and is of inappropriate criteria for firing and promotion of clinical
faculty.
Letter from Marjorie Anne McDiarmid to Stephen Maher 1 (Oct. 8,1987)(on file
with author)(emphasis added). Professor Elson elaborates:
[E]xternships may result in a significant decline in student interest inhouse clinical programs. There are several possible reasons for this:
a. externships may help in the search for jobs;
b. students may gain experience in career-related areas of law practice
not covered in the in-house programs;
c. externships may be less demanding of students time than in-house
programs;

d. academically marginal students may believe that ungraded externships will reduce their risk of failure;
e. students may gain from the externship environment a sense of reality and independence that can't be duplicated in in-house clinics.
Elson, supra note 29, at 8.
It is not clear that practice supervised programs are in fact less demanding of
student time than in-house programs. The traditional faculty complains that
practice supervised programs are too time consuming, and worries that the absence of full-time faculty supervision permits students to spend time in the new
and exciting world of practice at the expense of their traditional courses.
Whether externships draw marginal students is also a matter of conjecture at this
point. Clearly to the extent that field placements are ungraded, and marginal
students are seeking ungraded courses to slide through school, this danger exists.
However, it may also be true that marginal students are not doing well because
they do not relate well to the educational approach used in traditional courses,
and that they may be more receptive to student-centered learning. Also marginal
students may be attracted by the placement opportunities practice supervised
programs provide. That does not mean that placement programs are ideal for
marginal students. Because practice supervised programs require students to accept responsibility for actual cases, they have the potential to divert a student's
time and attention away from regular studies. Marginal students would be most
at risk if they experienced difficulty in balancing the demands of supervised practice with the demands of regular courses.
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tives to in-house programs.357 Implementation of regulatory requirements that encourage greater supervision by full-time faculty serve
another purpose. They remind law schools that the ABA remains a
powerful friend of the in-house clinician. 5 8

The current regulatory

trend is a continuation of the long history of ABA support of the
clinical movement.35 9 It is human to begin to equate the movement
with the individuals who have been active in it for years, and professional clinicians are more characteristically involved in in-house programs than in practice supervised clinics.360 To some degree, that
dynamic appears to have affected regulation in this area. Too little
357. This much was recognized in the PrjectDirector'sNotes, GUIDELINES, supra note
31, at 109. It was also recognized at the ABA Conference on Professional Skills,
where Dean Kramer observed, in a role play:
[I]f you just have out-house placements, with a supervisor who looks at
daily or weekly diaries, you're talking about zero dollars, or close to it,
but that, as I think [Dean Harbaugh] has said, is questionable on an educational basis. There are lots of intermediate models, some of which are
as expensive as clinics.
Conference, supra note 4, at 72.
358. Conference, supra note 4, at 101.
359. At the ABA National Conference on Professional Skills and Legal Education it
was recognized that: "Sometimes clinical educators have convinced the ABA
House of Delegates to vote with them or have gained the requisite political allies
on various committees. Sometimes they have succeeded in using threats of accreditation inspections to prompt law schools to devote adequate resources to
clinical education." Id. at 16 (statement of D. Gifford). The need to continue this
pressure was recognized at the conference by Gary Palm, an in-house clinician
who is a member of the Accreditation Committee.
I think it's time to say that we should have mandatory skills and live
client training in law schools for all students before they are allowed to
go into practice. I imagine we must continue to have vigorous action by
the accreditation authorities, to help move law schools, to urge them forward. I don't think it's going to come from the academy, and we aren't a
large enough constituency within the institution. We need the help of
the bar to accomplish this.
Id. at 27.
That support has not been without substantial opposition within the ABA. At
one point in 1973, for example, Edward Benoit sought to delete Standard 405(a)(d), the sections that detail the responsibilities of the law school to its faculty
(405(e) had not yet been added to the Standards when they were first proposed
for adoption). In support of this motion, W.B. Spann, Jr. opined that "under the
Standards as drafted the Association would be a 'sort of collective bargaining
agent for law professors."' 98 REP. A.B.A. 157 (1973). The motion was defeated
132 to 115. Id.
360. The personal dimension is clearest at conferences. Remarks at the ABA National
Conference on Professional Skills and Legal Education provide one example:
All of us with an interest in professional skills education owe an enormous debt to the people-many of whom are attending this conferencewho have established the beachheads of clinical education in the law
schools and who have made professional skills education an integral part
of the American legal education.
Conference, supra note 4, at 16 (statement of D. Gifford).
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input was received and the conflict of interest between in-house and
practice supervised programs was not recognized in the process.
Clinician preoccupation with improving their status in the legal
community was the major reason for forming a Section on Clinical
Legal Education within the AALS.361 That organization has become
the trade association of in-house clinicians, and the Section and its
members routinely advocate in favor of proposals that advance the interests of clinician job security and improved clinician status. For example, the Section strongly supported the adoption of Standard
405(e).3 62 Adoption of 405(e) was the immediate result of an ABA
study of the possibility of adding a standard on the tenure of clinical
teachers.3 63 The Special Subcommittee of the Accreditation Committee to Study Access to Tenure by Clinical Teachers was formed, and it
proposed a standard which required "substantially equivalent status"
for clinical teachers,36 4 a requirement that could be satisfied by including clinical teachers in the conventional tenure track, by creating a
second tenure track, or through long term contracts.m The Executive Committee of the AALS originally urged that the proposed Standard be withdrawn, to
permit individual schools to continue their experimentation with various
clinical education models, allowing differences in the number, qualifications,
and faculty status of individuals providing clinical instruction. They recommend[ed] that information be gathered on what schools are doing to accord
appropriate status to clinicians and that clinical models be appraised to deter361. Munger, supra note 14, at 721 n.27.
362. STANDARDS FOR APPROVAL, supra note 26, Standard 405(e). See Kotkin, supra
note 14, at 191 n.33:
The ongoing battle for parity, spearheaded by the A.A.L.S. Section on
Clinical Education, led to the adoption in 1984 of the American Bar Asso-

ciation Accreditation Standard 405(e), which recommends, if not requires, that clinicians be afforded a measure of job security in the form
of tenure or long-term contract eligibility.
363. The groundwork for this development had been laid in GuIDEINFS, supra note
31, Guideline XVI, at 33. Guideline XVI (Status of Individuals Teaching the
Clinical Legal Studies Curriculum) recommended enhancing the status of clinical
law professors. See generally Morris & Minan, Coqfronting the Question of
Clinical Faculty Status, 21 SAN DIEGO L. REv. 793 (1984).
364. Feldman, supranote 121, at 622 (quoting REPORT OF THE ABA SPECIAL SuBcoMN.
OF THE ACCREDITATION COMM. To STUDY ACCEss TO TENURE BY CLINICAL TEAcH-

ERS (Mar. 24, 1982)).
365. Id. Feldman has noted that,
[a]ccording to one member of the subcommittee, 405(e) was designed to
provide law schools flexibility while encouraging them to upgrade the
status of those involved in their clinical programs. "There was considerable fear that if we [the subcommittee members] were to require real
equivalency, the response of the schools would not be to improve their
treatment of clinical people; rather, they would get rid of them in wholesale fashion. We wanted to avoid this sort of bloodbath."'
Id. (quoting REPORT OF THE ABA SPECIAL SUBCOMM. OF THE ACCREDITATION
COMM. To STUDY ACCESS TO TENURE BY CLINICAL TEACHERS (Mar. 24, 1982)).
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mine which of them provides the best institutional environment for clinical
education. 3 6 6

Such a study was never conducted. The AALS and ABA agreed to a
compromise, in which the AALS agreed not to oppose the adoption of
a purely aspirational standard, one which provided that law schools
"should" rather than "shall" provide clinicians with "a form of security of position reasonably similar to tenure."3 67
Standard 405(e) is now the focus of Section efforts to further the
interests of its members. Discussion at Section meetings focuses on
how more clinicians can be appointed to inspection teams to document
405(e) violations in inspection reports, so that sympathetic members of
the Accreditation Committee can bring pressure to bear on law
schools to improve their clinicians' lot. 6 8 Clinicians have enjoyed
some success through this process, but must press their claims carefully and seek gains in individual cases because, as the subcommittee
noted, bolder moves threaten the in-house clinician's continued
existence.
The connection between Standards 306 and 405(e) may not be obvious at first glance. However, they are two of three regulatory standards, Standards 405(e), 306 and 302(a)(3), that figure prominently in
the plans of in-house clinicians who dream of achieving a larger and
more secure presence in the law school community. Standard 306, if
interpreted as in-house clinicians believe it should be, can be used to
improve the bargaining position of clinicians struggling to implement
405(e) with recalcitrant schools. If Standard 306 can be used to shut
down or convert practice supervised programs to programs which require clinician supervision, it can effectively deny schools who refuse
to deal with clinicians the option of simply firing them and farming
out students to community agencies. This significantly increases clinician bargaining power, because where schools have the option of firing
clinicians and still offering students clinical education through practice supervised programs, demands must be pressed more carefully or
the decision to make demands may prove self-defeating. If schools are
unable to offer viable alternatives to the in-house clinic, claims may be
pressed more vigorously. If there are no live-client alternatives to inhouse clinics, it is unlikely that the clinicians who press demands will
be fired, because it is unlikely that the students will tolerate complete
366. Morris & Minan, supra note 363, at 794.
367. STANDARDs FOR APPROVAL., supa note 26, Standard 405(e).
368. The Site Evaluation Instructions requested that the team
[p]lease discuss the faculty status of the professional skills faculty.
Of particular interest should be whether there is an adequate form of
job security available to the full-time professional skills teachers and
whether indicia of appropriate status exist: title, compensation, role in
law school governance, research leaves, research assistants, and so forth.
Compilation, supra note 273, at 33.
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abolition of live-client clinical education, and the in-house clinics are
certainly in no danger of being taken over by traditional faculty.
Traditional faculty are not willing to do clinical work. After all, that
is what motivated the hiring of clinicians in the first place. In this
way, enforcement of Standard 306, as its requirements are envisioned
by the Guidelines and the Skills TrainingReport, rather than as actually written in the Standard, can assist clinicians in pressing claims for
job security and status which are suggested, but not guaranteed, by
Standard 405(e).
Standard 302(a)(3) is the final piece in the puzzle. It requires law
schools to provide adequate instruction in professional skills. Once
the danger posed by practice supervised programs is eliminated
through vigorous enforcement of Standard 306, vigorous enforcement
of Standard 302(a)(3) can begin. The requirement of this section is
unclear, but lack of clarity has helped, not hampered the related enforcement efforts. 6 9 Professor Roy Stuckey recently announced that
this next stage of enforcement activity has already begun. It will not
come as a big surprise if the Accreditation Committee begins to find
that schools do not have enough clinical programs, now that the alternatives to hiring more clinicians are being held in check through Standard 306, and alternatives to paying clinicians and treating them like
regular faculty are being held in check through 405(e). I expect such
decisions to begin to appear shortly.
The real danger to the success of this operation comes from practice supervised programs. They do not require the hiring of more clinicians. Instead, they rely on practitioners who have not become fulltime clinicians to do case supervision. Those who leave practice to become full-time clinicians will not be a threat because they will have a
personal stake in the outcome of the dispute and can be expected to
cooperate with clinician efforts, by demanding job security and status
from their school, and by showing solidarity and acting in concert with
other clinicians who seek to improve working conditions. Practicing
lawyers who supervise students but retain outside employment are a
threat because it is unlikely that they will share the clinicians' interests in job security or status and, to the extent that schools can use
such persons as substitutes for clinicians, schools will be under no
pressure to make security and status concessions, and will be able to
abolish clinician jobs when a dispute concerning job security or status
369. The similarities with the process through which regulatory relief was obtained in
connection with the other Standards is clear. Explicit regulatory support for the
positions advanced by in-house clinicians was not achieved in either of the other
cases. In both cases, success in the regulatory process depended on the vigor with
which an ambiguous standard (interpretation 2) or a permissive standard (405(e))
were enforced case by case. The secrecy of the process prevents the discrepancies
between public compromises and private compromises from being effectively
measured
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reaches a critical point. The threat posed by those who retain fulltime employment outside the law school, and who work for free or for
a small honorarium, is especially great. They may not even think of
themselves as clinicians, and may even feel that it is an honor to serve
without pay or status. Schools will recognize that these volunteers
possess many of the skills that it values in its clinicians,3 70 and that
there is virtually no chance that this group will organize and make
demands. Therefore, the in-house clinician's success in achieving status and security requires that schools be prevented from using practitioners on a part-time or volunteer basis as substitutes for full-time
clinicians. I believe that is how Standard 306 is being used, although I
3
do not believe that was its original purpose. 71
Schools may see little difference between clinicians who have not
published serious scholarship, and their practitioner substitutes. The
strongest argument the clinicians have against these substitute clinicians is an objection to the quality of their teaching. Schools may be
unsympathetic to this argument because of their low estimation of the
clinicians they replace. However, one would expect that clinicians
would be able to demonstrate expertise beyond that of the average
practitioner in the areas of teaching and case supervision. Because
practitioners are not inherently worse teachers or case supervisors,
success in placing substitutes off-limits may depend on whether systems are available to integrate practitioners into clinical teaching.
The more that these substitutes can be made part of an effective system of supervision, the less the clinicians can credibly argue that inhouse supervisors are indispensable to a quality program. An example
of a system that could effectively integrate field supervisors into a law
school program would be the approach described earlier, 7 2 one that
seeks to (1) divide the job that in-house clinicians do; (2) train the volunteer, part-time practitioner to do a portion of what in-house clinicians do; (3) delegate the portion of what clinicians do that is most like
traditional teaching to regular faculty; and (4) place greater demands
on students, so they are required to take more responsibility for their
own learning.
Who will design these systems? Although clinicians have the ex370. Many clinicians were in fact drawn from these ranks.
371. I recognize that this perception is not shared by those who were closely involved
in the process. Dean Hasl, who was on the accreditation committee and involved
with the drafting of the interpretation 2, reviewed an early draft of this Article,
and believes that my analysis is "fundamentally flawed." He reports that: "Interpretation 2 was not intended to be an assault on externships. The assertion

that the basis for hostility is the economic threat to clinicians who are operating
in-house programs is simply unfounded. At no time in the discussions surround-

ing the adoption of Interpretation 2 did such an assertion arise." Hasl, supra note
275, at 1.
372. See supra subsection IV.A.2.
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pertise to design systems to integrate practitioners into clinical teaching, it is against their self-interest to take an active role in such an
activity.3 73 The traditional faculty and the practitioners they seek to
use as substitutes lack the expertise, the familiarity with the clinical
curriculum, and the time needed to design and implement an effective
system. Attempts to develop such systems have just begun, with the
few full-time faculty members who run practice supervised programs
leading those efforts. The danger exists that the enforcement of Standard 306 as it is now being interpreted and enforced will prevent the
development of systems that can effectively integrate practitioners
into clinical teaching. If such efforts are effectively prevented, the use
of practitioners as "scabs" will be foreclosed, and additional pressure
will be placed on schools to provide clinicians with additional job security and status.3 74
The identification of ordinary practitioners as unacceptable substitutes for clinicians could have additional benefits for the clinical
movement. By defining a group with similar credentials as unacceptable, clinicians may be able to increase their own status, and draw a
line of demarcation between themselves and practitioners that would
be helpful in their battle for status with the schools.3 75 There could
373.

In the political struggle to build and strengthen the "in-house" programs-an admirable goal-clinical faculty joined in undermining fieldbased externships. Rather than applying their different insights, skills,
and energy to determining whether there was educational value in fieldbased externships which could be extracted, refined, and strengthened,
clinicians often led the attack against them, or at best, ignored them.
Stickgold, supn note 5, at 291.
374. The fact that the ABA, the clinicians' regulatory patron, would be sympathetic to
the argument that schools should not be permitted to use practitioners as substitute clinicians is on its face ironic, since it is an organization of practitioners.
However, the ABA has invested in the clinicians' success. It sponsored clinicians
in their initial attempts to establish themselves within the schools, and it may not
want to see the fruits of that labor lost. It may distrust the motives of the schools
because of previous experiences, and, in the absence of a working model, it may
doubt the abilities of practitioners with full-time responsibilities outside the law
school to be effective substitutes for full-time clinicians.
375. This is, of course, similar to the strategy used by law teachers to become accepted
in the university over the last hundred years. In a remark that could as easily be
directed today against clinicians as it was directed years ago against law schools,
Thorstein Veblen said in 1918 that "[tihe law school belongs in the modern university no more than a school of fencing." Note, Modern Trends in Legal Education, 64 COLUM. L.REv. 710, 710 (1964). Nevertheless, traditional law teachers
overcame such perceptions in a manner similar to the one being pursued now by
clinicians. '"These academics created this niche for themselves largely through
hard work and effective propaganda. Wherever they went they pushed their own
distinctiveness-their distinctive way of teaching, their distinctive conception of
the subject matter to be studied, and their distinctive status in the profession."
Schlegel, Between the HarvardFounders and the American Legal Realists: The
Professionalizationof the American Law Professor,35 J. LEGAL EDuc. 311, 315
(1985) (footnotes omitted). Traditional academics became active in the ABA Sec-
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also be psychological benefits from acting like the traditional faculty
did in attempting to exclude them.37 6 That action might help give clinicians the feeling that they are no longer the practitioners they once
were, that they have been transformed into the law professors they
yearn to be.
B.

The False Dichotomy of Theory and Practice

Why has the debate about working conditions and status not been
more obvious to those not directly involved in it? One reason is that
the debate is carried on in rhetoric that recasts personnel issues in
educational rather than labor terms. The source of this rhetoric is the
dichotomy between theory and practice. There are legitimate differences between experienced-based education and traditional classroom
teaching, but the commonly stated difference that one teaches practice
skills and the other teaches theory is not one of them.3 77 In legal edution on Legal Education and the AALS, and sought to use regulatory requirements to further their ends, just as in-house clinicians have. For a more complete
discussion of the history of legal education, see J. AUERBACH, UNEQUAL JUsTIcE:
LAWYERS AND SOCIAL CHANGE INMODERN AMERICA (1976); R STEVENS, Supra
note 120; Stevens, Two Cheersfor 1870: The American Law School, 5 PERSP. Am
HIST. 405 (1971). Langdell's approach
allowed the legal academic exclusive control over a corner of the university community and thus the chance to profit from that control. Part of
that profit hinged on the ability to exclude others from teaching law
through the attempt to establish the full-time, day, university-affiliated
law school as the only route to the practice of law.
Konefsky & Schlegel, Mirror,Mirror on the WalL Histories of American Law
Schools, 95 HARV. L. REv. 833, 843 (1982)(footnote omitted). Clinicians are now
making a similar attempt to professionalize themselves by defining as their exclusive preserve a portion of legal training that legal academics have neglected.
376. Stickgold expressed it this way:
Just as non-clinical academics, out of a combination of conviction and
fear of the unknown, attacked these new in-house clinical program as
"anti-intellectual" and "relevant at any price," clinicians needed a whipping boy to legitimate their own struggling, fledgling academic innovations. The "externships" offered at many schools (often begun as a
quick-fix response to student and community unrest in the 1960s), became the scapegoat which demonstrated to the opponents of clinical education the "unacceptable" alternative to supporting "in-house" models.
Stickgold, supra note 5, at 290 (footnote omitted).
377. This point was recently made, I believe quite definitively, in Speigel, supra note
306, at 577. It has been made elsewhere. The dichotomy between legal theory and
practical skills is false. "The practice skills underlying lawyering have a theoretical foundation that should be developed and articulated. More importantly,
clinical cases can and should be used to develop and expand the kinds of... legal
and factual analytic skills now sought primarily through the classroom." Anderson & Catz, supra note 150, at 730 (suggesting the need for a model that integrates
classroom, simulation, and clinical instruction in all three years of the curriculum). There are four categories in the "Is law school too theoretical?" debate:
One group demurs to the allegation by denying that being practical is the
law school's job .... Another group appears to confess and avoid. It
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cation, clinical training has been the type of educational approach that
is most likely to raise "the long and often confusing debate over objectives which has dominated the history of legal education."378 Explicitly or implicitly, the speaker's position on the theory or skills
dichotomy may become a part of any discussion about legal education.
The debate has not changed many minds on either side, and it does not
appear likely that any resolution will be achieved.379 While the literature has recognized the unity of theory and practice, 38 0 the distinction
recurs on a regular basis.3ss If logic suggests there is no dichotomy,
why does it continue to recur? I believe the reason is that the dichotomy provides a comfortable set of masks for the ongoing labor dispute
between law schools and clinicians. It allows educators uncomfortable
with admitting that they are involved in a labor dispute to engage in
such a dispute while appearing to carry on an argument about education. The focus on education permits each side to deny or at least ignore the fact that they are each motivated by self-interest, because
dialogue about education is presumably being engaged in for the benefit of the students.
Thus an argument in favor of the traditional curriculum, using the
dichotomy to mask self-interest, would sound somewhat as follows:
An understanding of legal theory is most important to success in practice. There is not enough time in the law school curriculum to teach
the various practice skills, but with a good background in theory, stupoints with pride to the inclusion in the curriculum of numerous "practical" courses.... A third group denies the two types are mutually exclusive while still a fourth... denies that the dichotomy is genuine.
Dillard, Law and Learning, 49 VA. L. REV. 647, 652 n.9 (1963).
378. Cort & Sammons, The Search for "Good Lawyering".A Concept and Model of
Lawyering Competencies, 29 CLEv. ST. L. REv. 397, 397 (1980). This debate has
been variously formulated. "Other formulations include: theory vs. practice, academic education vs. training, abstract vs. applied, Langdell vs. Frank, intellectual
skills vs. lawyering skills, and others." Id. at 398 n.4. It should be recognized that
this debate is not unique to law schools. It occurs in all professional education. If
the school becomes too academic, it alienates the profession, but if it swings too
far in the direction of application, it jeopardizes its reputation with other academics and with prospective students. See generally L. MAYHEw & P. FoRD, REFORm
IN GRADUATE AND PROFEIONAL EDUCATION (1974).

379.

With great confusion of terms, and arguments filled with unexpressed
values, the forces of logic and experiment alone have not sufficed to produce any movement from one school of thought to another. In fact, occasional transfers of allegiance seem to be better understood as conversion
experiences, which cannot be forced. In such circumstances, unresolved
debate seems inevitable.
Cort & Sammons, supra note 378, at 398 (footnote ommitted).
380. Id. at 399.
381. When Gee and Jackson were doing their study of legal education, they "were
struck by the repeated emergence of one issue: the tension between 'practical'
and 'theoretical' orientation in professional training." Gee & Jackson, supra note
109, at 927.
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dents can learn the needed skills in practice. Coincidentally, unlike
practice skills, theory can be taught in large classes through teaching
methods that do not require close student-faculty working
relationships.
This argument may be advanced in terms of helping students by
teaching them the most important things in the limited time available.
Nevertheless, it is at the same time a vehicle for allocating resources
within the law school. The theoretical standpoint favors the allocation
of resources in ways that preserve the routine of traditional faculty
from encroachment by time consuming activities, such as close student-faculty contact outside the faculty member's area of interest. 38 2
It favors large classes for basic courses, and seminars in the faculty
members area of scholarship over other student interests.=3
In order to explore this point further, it is necessary to look more
closely at how the traditional faculty view themselves, and how they
reacted to demands for changes in the traditional curriculum. Legal
academics belong to a more exclusive club than lawyers in general. Its
entry requirements are more rigorous and its values are different. Intellectual achievement is prized over material success. Academics
have sacrificed monetary reward for freedom from the demands of
practice; as a result they have time to think and write as well as the
licence to be critical when practitioners might hesitate to speak. 84
The values and goals of the traditional faculty are significantly different from those of practitioners. "[L]aw teachers are lawyers who
have made a career choice not to practice law ....The decision not to
practice law is itself a significant statement." 38 5 For these reasons,
382.

Professors recognize at some level, often quite consciously, that they
must make themselves relatively inaccessible to students if they are to
have the time to work on their own difficult and frustrating scholarly
research, not to mention their outside activities. The problem [then is
for the professor] to establish some reasonably acceptable social device
for avoiding students.
Stone, supra note 101, at 404.
383. "Law schools have perhaps the greatest number of students per faculty member
of any institution of learning within the educational system. The possibility of all
students having continuous and significant ... contact with faculty outside ...
class is negligible." Id.
384. "Despite the old adage that those who can't practice teach, professors of law tend
to believe-and some with good reason-that they have sacrificed the prospect of
great wealth and power by foregoing the practice of law in order to teach and do
scholarly work." Id. at 402.
385. Tyler & Catz, supra note 134, at 697.
There will, of course, always be a separation of sorts between those
who choose an academic career in law and those who practice their craft
in some more worldly setting. In this country, such a separation has existed for at least a century, since legal education began to assume an academic character. In recent years, however, the separation has widened
considerably.
Kronman, supra note 19, at 873 n.58.
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academics can be expected to be fierce in the protection of their time
from encroachment. In recent years, the argument that teaching theory alone is sufficient has not held up. Since students schooled in
"theory" alone will not in fact be ready upon graduation for the unsupervised practice of law, law schools have been placed under in3 8
creasing pressure to make changes in the traditional curriculum. 6
In the 1960s and 1970s law schools began to yield to the pressure3by
87
adding simulation and clinical courses to the existing curriculum.
Who would teach the students in these new programs? The prospect
of working with students who, every time they become competent, are
replaced by new students who are not, on cases that, to be good vehicles for training the inexperienced, are routine, repetitive, and low on
prestige at a wage below that which the faculty member could command in practice, does not hold much appeal for traditional faculty
members.38 8 Involvement is seen as a situation where
law professors are increasingly deprived of their privacy because of increased
obligations to students; they are thrown into an endless series of human contacts which may well be meaningless to them, no matter how important they
are to students. The conditions of employment as a professor of law are therefore changing with or without the professor's consent because of the changing
values of the students.3 8 9
386.

The truly competent lawyer is an artist, and to become an artist at law
requires the better part of a lifetime. Social need and economic reality,
however, limit the time and resources that can be allocated to pre-admission training. Democratic ideals have dictated, perhaps most clearly in
this country, that upon admission to the bar the newest lawyers be presumed the equal of and licensed to handle any matter available to, the
most experienced members of the profession. Contemporary shifts in
the profession and in the legal system have brought this ideal distressingly close to reality. This new reality has forced the legal profession,
law students and society itself to question with greater intensity whether
the training students receive in law school prepares them adequately (or
as well as it might) for the practice of law.
Anderson & Catz, supranote 150, at 728-29. This is, of course, not a new question.
It has arisen, with different intensity and different effect, on a regular basis. For
the classic article that stirred debate in the 1950s, see Cantrall, Law Schools and
the Layman: Is Legal Education Doing Its Job? 38 A.B.. J. 907 (1952).
387. Gee & Jackson, supra note 109, at 877-92.
388. One approach to the problem of routine, repetitive case work has been the establisbment of clinics that focus on law reform. While this may spark faculty interest, such programs have serious flaws as vehicles for providing students with
clinical opportunities.
The actual litigation is usually done not by the students, but by the
faculty. Cases can be complex and litigation protracted. Consequently,
individual students may receive uneven, unpredictable, and fragmented
exposure to cases. The contribution of (and to) students can often consist of little more than fragments of unorthodox legal research, and the
danger of student exploitation for partisan community purposes remains, hand in hand with the danger of involving the university in
controversy.
Grossman, supra note 32, at 178-79 (footnotes omitted).
389. Stone, supra note 101, at 404.
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Schools handled this problem in one of two ways. Some created inhouse programs and hired clinicians to supervise students' practice.
Others decided not to hire specialized faculty and instead established
practice supervised programs, drawing on community resources for supervision. The decision concerning what model of clinical program to
establish is inseparable from the question of who will be hired to do
such work. If clinicians were to be hired, an in-house program could
be started. If not, practice supervision was the only option.
If a school decided to establish an in-house program, capable individuals had to be found to supervise the students. 390 Individuals with
3 91
credentials similar to traditional faculty were difficult to attract.
Such individuals would understandably prefer regular teaching or positions in private practice that their credentials make available to the
second class status and poor working conditions of the in-house clinic.
As a result, clinicians have often been drawn from the ranks of practitioners who were experienced at the type of routine work that needed
supervision in the typical in-house clinic. Legal aid lawyers, public defenders, and government lawyers were the logical candidates, and
many clinicians have been drawn from those ranks. 392 Thus, by design, the background and qualifications of the typical clinician is often
quite different from the traditional faculty member at the same

school.
Traditional faculty have hesitated to allow clinicians to share all
390.

The ideal clinical law teacher is a person with substantial successful experience as a practitioner, who not only has both the interest and the

ability to teach, but who also wants to continue to practice law. The description suggests the problem-very few such idealized clinicians exist.
If a person succeeds in the practice of law, he has found satisfaction in
lawyering, in representing clients, and has found a way of coping with
the problems and pressures which accompany practice. The likelihood
of such a person being attracted to teaching is not great. If he is attracted to teaching, it is highly likely that he is motivated by a desire to
do the things traditionally associated with law teaching: classroom instruction, research, scholarly writing and service to the profession.
Thus, on examination, the notion of clinical teacher is something of a

contradiction in terms.
Tyler & Catz, supra note 134, at 698-99. Thus, Langdell's ideal law professor, who
"is not experience[d] in the work of a lawyer's office, not experience[d] in dealing
with men, not experience[d] in the trial or argument of causes," is entirely unsuited for clinical teaching. Id. at 698.
391. "[L]aw school personnel committees find it difficult to attract well-qualified
clinical teachers." Gee & Jackson, supra note 109, at 890.
392. "In the past, different entrance requirements have permitted the hiring of lawyers who have not come exclusively from the prestigious jobs in the profession;
instead, clinicians have primarily come from other backgrounds like government
agencies, legal services and public defender programs." Bryant, Message From
the Chair,AALS SEC. ON CLINICAL LEGAL EDUC. NEWSL., Mar. 1985. "The law-

yers staffing [in-house clinical] programs were largely drawn from the legal services and public interest community." Kotkin, supra note 14, at 191.
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the benefits enjoyed by the traditional faculty.393
conscious of and discontented with differences in
sites, and title."3 9 4 This tension has set the stage
pute relating to working conditions, status,

Clinicians "became
pay, status, perquifor the ongoing disjob security, and

curriculum that continues today. This tension has been aggravated by
cost concerns. It is predictable that this tension will not end even if
the individual clinician is given status and job security equal to his
traditional colleagues. This is so because, at the point the clinician receives equal status and tenure, he or she may elect to resign from the

clinic and become a member of the traditional faculty in all respects.
This is not an uncommon occurrence because "[a] clinical supervisor
often feels he or she is on a treadmill from which there is no escape,
3 95
except to the more manageable environment of the classroom."
This pattern follows from the basic tension that exists in clinical
teaching. 396 The "retirement" of the clinician to the classroom-teaching faculty leads to the hiring of a new clinician, and the debate begins
all over again in connection with the new individual. The realization
that the repetition of this process could transform the traditional
faculty into the retired clinical faculty, and could thus shift the focus
from the hiring of scholars to the hiring of practitioners who do not
have traditional faculty credentials, could give schools new resolve to
resist clinician efforts to obtain equal status and job security.
Such a prospect, however, makes practice supervised programs
look more attractive because they can permit schools to reduce clini393.

The rewards of academia are intrinsic and partly extrinsic. There is status, leisure, the opportunity to pursue scholarly interests, and the personal satisfaction of attracting a few of the brightest students as
proteges. The ego satisfaction that comes from teaching a large class
with consummate artistry is akin to what an actor in a star role with a
captive audience or the conductor of an orchestra may feel. The pay,
fringe benefits, and the job security all combine to make academic life
relatively idyllic; or at least it did so until the advent of the sixties when
student activism, concerns over poverty, racism, sexism, Viet Nam, consumer fraud, student participation, admission policies, and grading systems invaded even these hallowed halls. At present those concerns
appear to be diminishing in intensity and some measure of the old tranquility against [sic] prevails.
Cahn, supmr note 219, at 476.
394. Kotkin, supra note 14, at 191. Kotkin suggests that this occurred as "[c]linical
teachers felt the influence of their surroundings and adopted the values of those
around them in the academic community." Id.
395. Calm supra note 219, at 481.
396. "A predictable consequence of this basic tension is that the tenure of most clinical
law teachers as clinicians is short, with the clinician being reincarnated either as
a member of the classroom-teaching faculty or as a practicing lawyer who has left
legal education." Tyler & Catz, suprm note 134, at 700 (footnote omitted). The
reincarnation of clinicians as classroom teachers has created a "back door" means
of entry to law school faculties for persons who might not otherwise have gained
admission, because they "often do not possess the traditional law faculty credentials." Id.
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cian burnout. Thus, practice supervised programs may provide an effective response to calls for separate clinical tracks because they
remove much of the incentive for the "retirement." Arguments that
separate tracks are not necessary to prevent "retirement" where inhouse programs are involved are unconvincing. 97
The dichotomy between theory and skills provides a perfect mask
for the ongoing negotiation between clinicians and traditional faculty
over status and job security that has resulted from the decision to hire
a separate faculty to supervise clinical work.3 98 Both clinicians and
traditional faculty can use the dichotomy to argue that they seek to
use scarce resources of legal education in ways that are best for students, while they are actually attempting to advance their own interests to a greater share of those educational resources.3 99 Thus, the
discussion can remain on the dignified and altruistic plane of the
needs of students in legal education while clinician claims to greater
status and job security are the real issue.
Both clinicians and regular faculty have an interest in keeping the
discussion on this higher plane. Neither wants to be seen as acting in
397. See Morris & Minan, supra note 363, at 797. Thus, the suggestion that a separate
clinical track is not necessary because "a person's motivation and commitment
can be determined prior to hiring" ignores the pressures that drive clinicians out
of clinical teaching. It is nevertheless true that "[individuals employed in less
than tenure track arrangements are relegated to second-class status," and that
such an arrangement can have an adverse impact on the individuals and the institution. Id. at 798. As one of my colleagues has noted, it conjures up the vision of
"one of our children eating in the kitchen." Despite the potential which separate
clinical tenure offers for addressing the problem of clinician retirement, it may
not be widely adopted as a solution. This solution runs contrary to the myth of
the legal academic. "Law schools tend to be run on a theory of academic laissezfaire which is supported by two closely related myths: 1) that law teachers are
academic generalists and 2) that all academic activities have equal worth." Tyler
& Catz, supra note 134, at 701. It may also fail to be adopted widely because such
a system publicizes and institutionalizes a solution to the ongoing dispute that
affirms much of what the participants seek to keep below the surface.
398. There is no question that negotiations are in progress, although they are happening school by school, sometimes clinician by clinician. The Clinical Section and
others have an interest in these negotiations, and may attempt to provide support
or give advice. An example of such advice giving occurred at the ABA Conference on Professional Skills and Legal Education. Professor Gifford, a former clinician who is now a member of the academic faculty, urged advocates of
lawyering skills education to consider how to most effectively choose a negotiation strategy. "The negotiation under consideration is the 'meta-negotiation' between representatives of the practicing bar and clinical teachers, and the more
traditional professors and law school deans who control legal education." Conference, supra note 4, at 16.
399. The suggestion that self-interest plays a critical role merely recognizes human
nature. "To expect that very many people are going to act against their own selfinterest and the values of their peers for any significant period of time ignores
fundamental and largely universal traits of human nature." Tyler & Catz, supra
note 134, at 699.
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ways that are designed to promote self interest. Clinicians do not
want to be seen as putting their self interest before the interests of
their students. Many clinicians have a public interest or public sector
background, and are uncomfortable with traditional labor rhetoric
and activity because it may be viewed as contrary to the interests of
students. It is more likely that such an individual will phrase the argument in public interest terms which ally clinicians with students
against the traditional faculty. For example, it is more likely that clinician claims will be advanced in consumer protection terms rather
than in traditional labor terms. Thus, clinician demands for more resources may be transformed into consumer protection arguments: In
the large traditional class or in the practice supervised clinic the student is not "getting his money's worth." Demands for better working
conditions may be similarly re-worked: If students are to have a good
experience, student to faculty ratios must be kept low. The dichotomy
also fits the approach well, as it allows the clinicians to argue that they
are essential to a complete education.
There is a second reason why clinicians want to talk about education, rather than directly about their poor treatment at the hands of
their colleagues. Discussion of poor treatment emphasizes the clinicians' weak position within the legal education establishment and
tends to mininmize the successes they have achieved. The use of educational rhetoric allows the debate to proceed without dwelling on the
clinicians' weakness.
Not only does the dichotomy provide a useful mask, it is useful to
clinicians in gathering support for their position from outside the
academy. It permits them to exploit the concerns of their patrons, the
practicing bar, in securing additional support in their fight against the

law schools.
Politically, clinical education needed allies. It had received its impetus from
an alliance with outsiders-CLEPR and students-and in order to sustain itself it understandably looked to support from the bar. Judges and the practicing bar during the 1970's had renewed complaints about the competence of
lawyers. They could look to clinical education as a way of translating these

complaints into demands for change in legal education. This "natural alliance" tended to merge clinical education and competence training. Moreover,
as with the focus on relevance, the focus on competence tended to emphasize
the skills aspects of clinical education to the exclusion of its other
possibilities.40 o

Similarly, the traditional faculty does not benefit from characterizing the dispute in labor terms because they also do not want to appear
to be self-interested, and do not want to be viewed as management.
That characterization emphasizes the fact that they have hired others
to do work that can fairly be characterized as their responsibility, and
they have done so in order to preserve the benefits of their position.
400. Spiegel, supra note 306, at 605-606 (footnote omitted).
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The traditional faculty also benefits from the message when the dichotomy is used in the debate. By connecting clinical education with
practice, the traditional faculty can marginalize it in the law school
environment. 40 Thus, it seems to be in the best interests of all concerned to find a way to have the debate in non-labor terms.
Because traditional labor remedies may be viewed as inappropriate, it is not surprising that rather than taking direct action against the
law school, clinicians have sought to ally themselves with outside
sources of power like the ABA. The clinical movement has attained
its acceptance primarily through the support of third parties. Without
the help of foundations, government funding, and the intervention of
the ABA, clinical education may not have even passed through the
door of legal education. Third party power has created a level of acceptance of clinicians, but it has been unsuccessful in bringing them
complete acceptance. The situation in many schools remains tense.
This has made even those who have made great progress wary of backsliding and threats to the progress that they have made. These fears
are often real because, as a largely untenured group, clinicians are
most at risk in times of economic difficulty and changing priorities.
The dynamics that have just been described have had almost predictable consequences on scholarship and on curriculum development.
Because of the connection between scholarship, status, and job security in academia, scholarship has been transformed into the central battleground in the defense of the academy from the clinicians' assault.
Clinicians who have been given the opportunity to participate as tenure-track faculty have had difficulty creating acceptable scholarship.
There are a number of reasons for these difficulties. First, there is the
clinician's difficulty in finding the time to do scholarship because of
the time that must be spent with students.402 The clinician soon discovers that his responsibilities to his students and his self-interest conflict. Time spent with students produces "nothing tangible for which
he will gain any academic recognition even if the results of his efforts
is superb teaching and the quality representation of clients."4 03 Second, the work products produced by clinicians may not be consistent
401. '"The way to ensure that clinical education has minimal impact within the law
school world is to equate it with skills training. Skills training, by definition, is a
marginal activity within academic circles." Id. at 606.
402. In a role play at the ABA National Conference on Professional Skills, Dean Harbaugh summarized the problem this way:
As you know, one of the serious problems that confronts clinical educators is the inability to block off one or two days a week for research
and writing, an approach that many traditional faculty are able to follow.
Nor are they able to close the door with the same amount of frequency as
some of our colleagues who try to work on their scholarship each and
every day.
Conference, supra note 4, at 74.
403. Tyler & Catz, supra note 134, at 699.
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with the expectations of the traditional faculty because they may include briefs, memoranda, and other nontraditional material. 404 Third,
the topics chosen may not be acceptable to the traditional faculty, especially if the topic is clinical work. It is natural for clinicians to write
about their work but doing so may make acceptance more difficult.
On the other hand, clinicians taking a more realistic view of the situation might choose to write more traditional scholarship. This has discouraged some clinicians from making contributions in areas that
clinicians can arguably have an important impact, such as in the improvement of clinical education or in empirical work.4 05 Some have
gone so far as to suggest that while tenure is intended to further academic freedom, it may have the opposite effect when applied to clinicians, because "[i]t stifles the academic freedom of the [clinical]
06
teacher on the tenure track."4
A call for the relaxation of traditional scholarship requirements is
the logical demand,407 often heard, and can be persuasively argued.
Clinical teachers necessarily engage in different forms of educational innovation or experimentation in order to shape a clinic. The development of manuals, grading criteria, scoring sheets, simulation exercises, intensive
instructional materials in substantive and procedural law, case management
systems, and unique patterns of delegation and quality control all constitute
investments in education innovation that should be regarded as scholarship in
the field of pedagogy. Likewise, particularly outstanding appellate briefs,
pleadings, or creative settlement agreements constitute demonstrations of
professional competence as role model, teacher and practitioner and should
also be regarded as scholarship in the sense that they represent a contribution
to the available body of knowledge and materials which
can be used by stu40 8
dents, clinical teachers and practitioners in the future.
404. ' hen scholarly contribution is required [for tenure], the work products most
heavily relied on are either law review articles, casebooks, or analytical studies
which involve doctrinal analysis." Leleiko, The Opportunity To Be Differentand
Equal--An Analysis of the InterrelationshipsBetween Tenure, Academic Freedom and the Teaching of ProfessionalResponsibility in Orthodox Legal Education, 55 NoTRE DAAE LAw. 485, 489 (1980).
405. Professor Leleiko has reported this phenomena. "If there is passion in the preceding analysis, it is because of the pain I have witnessed watching colleagues
struggle to produce articles designed to satisfy others while their own intellectual
interests, originality and idealism were being suppressed." Id. at 506-07. The
need for more empirical work has been recognized. See, e.g., Shuck, Why Don't
Law ProfessorsDo More EmpiricalResearch? 39 J. LEGAL EDuC. 323 (1989). The
need for more writing in the clinical area, if it was ever in doubt, is demonstrated
in this Article.
406. Leleiko, supra note 404, at 506.
407. The Guidelinesprovide that clinicians should be evaluated, as applicable on "contributions to empirical or theoretical research, such as law review articles, treatises, case books, and other forms of legal writing of an original nature, including
briefs and memoranda, provided appropriate time is made available for research."
GUIDELNEs, supra note 31, Guideline XVIIHA.2, at 35.
408. Cahn, supranote 219, at 481. Tushnet agrees: "Briefs do resemble the traditional
faculty's writing except that the traditional faculty calls its pieces articles and
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It is reasonable for clinicians to argue that they should be judged
based upon what they do and not on the same basis that traditional
faculty are judged. The differences in job qualifications, working conditions, and areas of interest and expertise all support their claim.409
After all, the fact that clinician work is time intensive and emotionally
draining was the reason that clinicians were hired to do it in the first
place.410
Some have gone beyond these essentially defensive arguments and
have attacked legal scholarship itself in order to advance the clinicians' cause. The tactic is apparently to paint scholarship as an obstacle not just to clinician advancement, but to law student competence.
Tushnet suggests that "it would be a tactical mistake for clinicians to
deprecate the importance of writing and research."411 Nevertheless,
this approach is attractive because it reinforces the link between clinicians and their patrons at the bar who are already critical of the competence of recent graduates, and it places blame for the problem at the
feet of the academic faculty. However, this apparently offensive tactic
is really defensive because there is no chance that the traditional
faculty will be convinced to stop writing articles and instead teach in
the clinic. The real point is to cement the clinicians' relationship with
the practicing bar and perhaps make the traditional faculty feel someoverloads them with recapitulations of previous arguments and with footnotes."
Tushnet, supra note 189, at 277.
409. The Foulis Report recommended that
law schools explore the means for evaluating the impact of workloads
(such as those experienced by clinical teachers, if they otherwise meet
the normal criteria for hiring as law faculty members), on traditional
criteria for promotion and tenure and that appropriate weight be assigned to the effective teaching of legal skills.
SPECIAL COMM. FOR A STUDY OF LEGAL EDuc., AM. BAR ASS'N, LAw SCHOOLS
AND PROFESSIONAL EDUCATION: REPORT AND RECOMMENDATIONS Recommenda-

tion 12 (1980), reprintedin Compilation, supra note 273, at 32. The Recommendations of the ABA Task Force on Professional Competence went farther and
recommended that "the distinctive role and workload of the clinical teacher
should be recognized as a desirable and acceptable substitute for the traditional
scholarship of a law faculty member in tenure and promotion criteria." TASK
FORCE ON PROFESSIONAL COMPETENCE, Am. BAR ASS'N, FINAL REPORT AND REC-

OMMENDATIONS 12 (1983), reprintedin Compilation, supra note 273, at 33.
410. The reliance on working conditions in this debate might create a significant secondary effect: it might make time intensive clinical teaching methods more resistant to change, as the time intensity and emotionally draining character of the
work becomes a part of the clinicians' defense against claims that they have not
produced adequate scholarship.
411. Tushnet, supra note 186, at 278. He suggests that "the traditional faculty is vulnerable because most of its writing and research demonstrates no useful engagement in the issues covered in the courses." Id. Of course, more general critiques
of legal scholarship have been made. See, eg., Rubin, The Practiceand Discourse
of Legal Scholarship,86 MICH. L. REv. 1835,1904 (1988)('" e great defect in legal
scholarship is that scholars tend to speak the way judges do, that they have
adopted a unified discourse with their subject matter.").
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what guilty about pursuing their own interests at the expense of their
students.
An example of this tactic appeared in a recent issue of the Journal
of Legal Education that was devoted to legal scholarship. Professor
Elson attacked legal scholarship because of the effect that devotion to
scholarship has had on "education for professional competence."412
The "challenge to the orthodox view of the preeminence of legal
scholarship" advanced by Elson "relies on four related
propositions":413
[Birst, law schools have a paramount duty to educate their students for practice competence; second, law schools generally are not fulfilling that duty satisfactorily- third, the more emphasis law schools give to the production of legal
scholarship, the less satisfactory their education for professional competence
is likely to be; and, fourth, the reasons commonly asserted for the primacy of
law schools' scholarly mission do not justify the resulting cost to their mission

of professional education.4 1 4

The argument is based on the dichotomy. It opens with the standard vision of "advocates of practical training," being denounced as
"anti-intellectual" by academics.4' 5 Predictably, it is based on a consumer protection, rather than a labor-management, rationale.416 The
argument's central premise, that law schools exist to train students to
practice law, may be a catchy theme with students and practitioners,
but it seems to ignore the fact that law schools have more than one
mission, and that there is a tension between scholarship and training
students inherent in all professional education. The argument's suggestion that there is an inverse relationship between scholarship and
"training for professional competence" seems to assume a zero sum
game: that all training for professional competence in law school is
through instruction by full-time faculty, who would otherwise be writing legal scholarship. This assumption is not yet true, and will only be
true if in-house clinicians succeed in driving all clinical programs
either in-house or out of business. Until that occurs, there will not be
an inverse relationship between scholarship and professional education because law schools will still be permitted to draw upon other
resources outside the full-time faculty to assist students engaged in
412. See, eg., Elson, The CaseAgainst Legal Scholarshipor,If the ProfessorMust Pub413.
414.
415.
416.

lish, Must the Profession Perish?,39 J. LEGAL EDuc. 343 (1989).
Id. at 344.
Id. (footnotes omitted).
Id. at 343.
"First, students entrust three years of their lives to law faculty and pay substantial sums with the expectation that the faculty will give them a first-rate professional education. By taking students' time and accepting their money, law
schools assume a duty to fulfill the expectations they have engendered." Id. at
345. The second argument is based on the schools' monopoly position in the education of practicing lawyers, and the third is from a trust relationship with the
student. Id.
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professional education. They will continue to use practitioners as field
supervisors, and adjunct faculty. Moreover, as long as practice supervised clinical programs continue to exist, students will themselves be
available to supplement the full-time faculty, field supervisors, and adjuncts, as they take more responsibility for their own learning.
The calls for different standards have drawn the predictable response from traditional faculty that lower standards are only appropriate for forms of job security less than tenure. A debate on the form
of status and job security (short of tenure) appropriate for clinicians is
ongoing with the current consensus, to the extent that one exists, embodied in Standard 405(e). Curriculum decisions will also be made in
the shadow of the dispute. From the time that clinicians are added to
the "traditional faculty," curriculum decisions will be made with due
regard for how many more clinicians will have to be hired to accomplish any curriculum change.
Thus, the decision to hire professional clinicians has created and
will continue to create problems for the law school. These problems
are neither surprising nor unique to this context. They are inherent
in the process of "professionalization." The efforts of in-house clinicians to keep practitioners from participating in legal education are
consistent with the dynamics of that process. "Professionalization is
... an attempt to translate one order of scarce resources-special
knowledge and skills-into another-social and economic rewards. To
maintain scarcity implies a tendency to monopoly: monopoly of expertise in the market, monopoly of status in a system of stratification." 41 7
The attempt to draw boundaries, as professional clinicians have, is
similarly quite predictable:
In [the professionalization] process, particular groups of people attempt to negotiate the boundaries of an area in the social division of labor and establish
their control over it. Persuasion tends to be typically directed to the outsidethat is to relevant elites, the potential public or publics, and the political authorities. Conflict
and struggle ... mark the process of internal unification of
418
the profession.

Practice supervised programs should not be permitted to fall victim
to the professionalization process. While the politics at work in
clinical education today threaten the future of those programs, they
can be saved if the benefits of practice supervised programs are ac417. M. LARSON, THE RISE OF PROFESSIONALISM at xvii (1977). Thus, clinicians, like

their traditional colleagues before them, are attempting to exclude others from
their preserve, which may be broadly characterized as teaching professional
skills. See supra note 375. Despite the fighting rhetoric, clinicians are not trying
to beat traditional academics, but rather trying to join them. Perhaps Gee and
Jackson put it best when they asked 'ill Langdell Take a Bride?" Gee & Jackson, supra note 109, at 841.
418. M. LARSON, supra note 417, at xii.
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knowledged and the consequences of clinician professionalization are
understood.
Like an endangered species, the clinician remains a marginal member of the law school community, protected to some degree by the
ABA. Is the protection of the professional clinician worth the cost?
Protection is obtained at great cost if the potential of practice supervised programs is sacrificed in that effort. If additional school resources must be spent on case supervised and in-house programs to
replace practice supervised programs, the future of other law school
programs will be adversely affected as well.
VIII.

CONCLUSION

If the approach to practice supervised clinical programs advocated
in this Article were to become widespread, there might be a need for
fewer clinicians, because some of the work done by in-house supervisors could be shifted to field supervisors and to students. 19 The role
of the full-time faculty member in the approach suggested here makes
it possible to fill the position with a traditional faculty member, not a
clinician, because no direct case supervision is occurring. Just because
fewer clinicians would be needed, it does not follow that those who
filled those roles, and the schools and the students, would not benefit.
The approach suggested here would be less expensive, the clinician
would have more time to write, and, since a more traditional faculty
candidate would be eligible to fill the role, the individual directing the
program would be more likely to be treated like other faculty members in terms of hiring, promotion, and tenure. As the dispute over
tenure diminished, the labor dispute would end, the dichotomy could
be discarded, and there would be less pressure to draw divisions between clinicians and regular faculty. Similarly, it would be more
likely that clinicians would lend their aid to the development of quality practice supervised programs. The Clinical Section may not see
this solution as a benefit because all the people now employed as clinicians may not obtain jobs under such a regime. But faculties desiring
to find a way out of the endless conflict guaranteed by the hiring of
more and more clinicians might appreciate the alternative to that conflict offered by practice supervised programs.
Despite the great potential of practice supervised programs, their
future seems as bleak as their past.420 No organized group has given
419. It may be that practice supervised programs alone cannot be used as a substitute
for in-house programs if in-house educational objectives are to be maintained.
However, it may be possible to use practice supervised programs together with
other alternatives, such as simulation courses, to address educational objectives
that practice supervised programs alone may not be suited to address. 420. '"Te out-of-house placement has long been ignored, serving as the orphan child
of legal education. Even most clinicians have looked with disdain upon these
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them support and no champion within legal education seems likely to
emerge.42 1 Individual programs are themselves often in various degrees of disarray. The law schools operating practice supervised programs sometimes lack the purposes suggested here, and even those
with good purposes lack guidance on how to build better programs.
Clinicians who operate such programs not only have no effective trade
organization, but their supposed trade group, the Clinical Section of
the AALS, is actually hostile to the success of practice supervised programs. Thus, "progressive" clinician efforts, like the adoption of the
Guidelines and clinician involvement in subsequent efforts to enforce
Standards 306 and 405(e), create the incorrect impression that all clinicians believe that practice supervised programs are unworthy of
support.
Although the ABA has caused much harm to practice supervised
programs through its misguided regulatory efforts, the ABA is probably the best hope for the survival of practice supervised clinical programs. The ABA is a natural ally of such programs because the
mainstay of practice supervised programs are the practitioners that
the ABA at least in theory represents. Practice supervised programs
are, in turn, the mainstay of law school efforts to provide legal assistance to the poor, a cause to which the ABA has shown some devotion.
Practice supervised programs desperately need the ABA's help. The
ABA's regulatory efforts have not been completely misguided. They
have correctly determined that most law schools lack a commitment
to practice supervised programs. Schools are often guilty of the neglect that the ABA regulatory efforts are designed to correct, and the
ABA has the power to make the schools respond more appropriately
to those programs. The current regulatory approach errs not because
it is based upon the belief that law schools cannot be trusted to operate
effective practice supervised programs, but because it seeks to solve
the problem of inadequate law school support of such programs by encouraging schools to replace practice supervision with case supervision. That regulatory response unnecessarily sacrifices the potential
of practice supervision. If the ABA can be convinced of the value of
placements, denying ownership and disclaiming their role as a legitimate form of
legal education." Motley, supra note 16, at 211.
421. The California Bar seems to be embracing internships even as the ABA has been

moving in the other direction. Proposal 1B in a recent set of California Bar Proposals suggests that "the Board of Governors should implement an internship
requirement as a condition for admission to the Bar." Memorandum from Philip
S. Anderson to Office of Professional Standards, State Bar of California 2 (June
16,1989)(available in University of Nebraska College of Law Library). The ABA
has responded, resisting this effort, and notes that "the educational value of internships has been a subject of great debate." Id. at 3. Perhaps support for prac-

tice supervised programs will come from outside the traditional forces in legal
education.
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practice supervised programs as part of a curriculum for educating
lawyers, perhaps current regulatory efforts can be redirected. If current regulatory efforts are abandoned in favor of efforts designed to
encourage schools to enhance rather than destroy practice supervised
programs, the public, the profession, the students, and the law schools
will be well served.

